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DR. RUTH BERMAN: I n the case anong those

of you who are online, it occurred to ne that nmany of
you may be unfamliar with the nanme "Barbara Wand" and
are curious as to why this program bears her nane.

Al t hough that know edge dates ne personally, | thought
It inportant to share a very brief history wth you.
Dr. Barbara Wand, a psychol ogi st prom nent in her own
right, was the first femal e and the | ongest-serving
registrar of the first provincial regulatory body for
psychol ogy, affectionately known as "OBEP", the
Ontario Board of Exam ners in Psychol ogy, the
precursor to this coll ege.

As a tribute to her, on her retirenent
fromthat position in the |late 1980s, the Board, OBEP,
made the decision to develop and offer in her nane to
all college registrants and graduate psychol ogy
students an annual continuing education programthat
reflected the principles that enbodied her life's
work. Dr. WAnd was an articulate, highly respected
and strong advocate for the statutory regul ati on of
psychol ogy both in Ontario and across the country, and
for its adherence to high professional standards of
care and conduct in the public interest. In doing so,
she hel ped to lay the foundational building bl ocks

upon which the m ssion and val ues of the current
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col | ege have been built. | am honoured to have known

her personally as a coll eague, nentor and friend.

| believe that this norning our
attendance is likely the | argest we have ever had for
this semnar. |In addition to the over 130 attendees
in this room | understand that over 1,300 nore are
participating online. It's evident that through the
availability of new technol ogy and the deci sion by
council to no longer a registration fee, this program
is clearly now nore accessible to nore participants
t han was possible in the past.

This | ast year has been a very busy and
productive year for council. As you are aware,
I ncl uded anong its many other activities was the
adoption of a Revised Standards of Professional
Conduct, the first nmajor revision since 2009, the
devel opnent and introduction of the nmandatory
conti nui ng professional devel opnent program and the
review and consi deration of a nunber of inportant
| egi sl ati ve anendnents related to the RHPA which |
understand to be a central focus of today's agenda.

| want to use the opportunity to thank
the College staff, the coomttees and ny fell ow
council nmenbers for the wisdom tine and energy they

dedi cated to the above projects, as well as to thank
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t he many Col | ege nenbers who contri buted val uabl e

I nput during the various consultation phases. |
understand that M. Judy Cohen, another council
menber, is here. Judy, are you here? Sick. On,
okay, well, I'"msorry about that. | hoping she was
here. | understood she would be and | wanted to

I ntroduce her to you.

And finally, on behalf of council as wel
as all of you here this norning, I1'd |ike to express
ny gratitude to the College staff for once again so
ably organizing this event this norning, one that | am
confident wll be instructive and fromwhich | amsure
we wll all greatly benefit going forward. Thank you,
and agai n, wel cone.

BARRY GANG Ckay. So I'mnot -- I'm
going to go very quickly because I don't want to get
bet ween you and sone wonderful speakers this norning.
As you've heard, there is a trenmendous turnout,
roughly a third of the nenbership here. |It's great
news that so many people are being able to
participate, but it comes wth sone chall enges as
wel | .

Those of you who are in the roomw || be
able to ask questions easily by lining up at the

m crophone. Sorry to nake you do that, but we want it
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for the benefit not only of the people in the room

but for the benefit of the people who are listening in
online. W are going to try and nonitor the questions
and give themto the speakers as well but, as you can
Imagine, it's going to be very difficult to nonitor
that many. Wat we've done is nade a commtnent to
answer all the questions that can't be answered today,
and we will put themon the website as a Qand Ain

t he Barbara Wand secti on.

I nvariably, with the nunber of users who
have, you know, a lot of different kinds of setups and
providers and interfaces and all those things that |
truly don't understand, it's not whether there wll be
technical problens; it will be what kind there will be
and how easy they are to solve. So I'mtold that the
nost frequent questions in the past or the nost
frequent solutions to the questions in the past were
to try and exit and reload the webcast if you're
having trouble, to try a different browser, refresh
your screen, and apparently, that solves a | ot of the
problenms. But please feel free, | believe that those
of you that are online have an email address to
communi cate with us around technical problens. It's
snorton@po. on.ca, and Stephanie will be nonitoring

that. W rst case scenario, if you mss a part of it,
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this will be available on the College website |ikely

-- the whole presentation |ikely within about 24
hours, so you won't need to m ss anyt hing.

Many of you have al ready asked and
probably will want to ask again or |ater how many
credits -- how many CPD credits will you get for this.
Those of you who are watchi ng together in groups, or
t hose of you who are here wll get -- will be able to
claimone credit for the value of interacting with
ot hers around professional things in Category A8, and
three credits for three hours of learning in Category
B2.

Anybody who is concerned about how to

docunent it, just keep your email confirmation of

registration. |If you're with a group and you don't
have your own email, just correspond with whoever it
was that did register and keep the trail in case you

ever need it.

So we have two speakers we're very
fortunate to have, and I'mgoing to introduce them
both right now to save us tine |later so that you get
nore of themand |less of ne. So our first speaker is
Peter Gsborne. Peter -- many of you who have been to
Bar bara Wand sem nars in the past may have heard and

enj oyed Peter speak before. He is a partner with
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Lenczner Slaght LLP. Hi's |law practice has a

significant enphasis on professional regulation and
related matters, particularly around the regul ated
health professions in Ontario and across Canada.

For many years, he has been our general
counsel. He appears regularly before a w de range of
courts and tribunals across Canada, in cross-border
proceedi ngs and in discipline regulatory and
arbitration proceedings in nunerous jurisdictions.

He has extensive experience with the
Mnistry of Health and Long Term Care in matters
affecting Ontario's regul ated health professions. He
I s a graduate of Osgoode Hall Law School, a nenber of
t he Law Soci ety of Upper Canada and the Advocate
Society, and is a regular instructor for both of those
bodi es.

He teaches the bar adm ssion course and
advocacy both in Ontario and for the Law Soci ety of
Newf oundl and and Labrador. He has taught trial
advocacy at the University of Toronto Faculty of Law
and at Osgoode Hall Law School .

Together with our fornmer registrar, Dr.
Cat heri ne Yarrow, Peter co-authored the chapter, "The
Regul ati on of Psychology in Ontario" in Dr. David

Evans' textbook, Law Standards and Ethics in the
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Practice of Psychol ogy both in the second and third

edi tions.

After Peter, after you hear from Peter,
you're going to hear fromR ck Mrris. Dr. Mrris is
the registrar and the executive director at the
Col | ege. He has a background in child and famly
psychol ogy and worked for many years, before comng to
the College, in children's nental health both as a
di rect psychol ogi cal service provider and in senior
clinical and adm nistrative positions. He frequently
makes presentations to both nenber and non- nenber
groups both in Ontario and beyond, in a variety of
prof essi onal practice topics.

He is the fornmer chair of ACPRO, the
Associ ation of Canadi an Psychol ogy Regul atory
Organi zations, the national association of regulators
of psychology in Ontario. He also serves on many
commttees for the international Association of State
and Provincial Psychol ogy Boards, which is known as
ASPPB, and has been naned a fellow of that
organi zation. As well, he's a recipient of the
Ontari o Psychol ogi cal Associ ati on Barbara Wand Awar d
for Excellence in the area of professional ethics and
standards. So now for the interesting stuff, Peter,

it's all yours.
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PETER OSBORNE: Thank you very much,

Barry. Can everyone hear? | amdelighted to be here
this norning wwth all of you, if sonewhat intim dated
bei ng one | awyer.

(Fire alarmringi ng)

PETER OSBORNE: Well, we're off to a good
start, anyway. Wy don't we just, as we're getting
started, see if that's going to end? | don't know if
that's soneone's phone or if it's the fire alarm
Just give us one second here. True to Barry's
prenmonition, we're off to our start. It's just a
test. Al right. W're being tested, fair enough. |
feel alittle better about things. Can fol ks hear
over the bell? Al right, thank you.

Good norni ng again, and thank you very
much to Lynette and Ruth and all of council, Rick,
Barry and all of you for having ne here. It's truly a
testanent to the practice in the College that about a

third of the nmenbers of this College are participating

today. Al right. | get the hint.
(Notification regarding fire alarm

PETER OSBORNE: | confess | amgetting a
bit of a conplex. | usually get at |east three or

four mnutes into it before the room evacuates, but

we'll see how we do today, and it's a perfect day here
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in Toronto for a nunber of the topics that we have to

talk about in that it's very foggy, visibility is
poor, so that's a perfect backdrop to tal k about this
year's recent devel opnents in legislation and in case
law as it affects the professional practice of

psychol ogy in Ontario.

| want to talk to you a little bit about
| egislation. As | say, what our friends at Queen's
Park and on Parlianment Hi |l have been up to over the
| ast year or 18 nonths with respect to matters that
affect all of us involved in the practice of
psychol ogy, and al so what our friends in the courts
have been up to and what the judges have said in a
coupl e of cases, what the Health Professions Board has
said in a couple of cases that affect matters that |
think all of you may encounter in your practices. And
pl ease, we're going to cover a nunber of topics today,
but | would very nuch like for this to be a discussion
anongst us, rather than sinply by ne.

So, please, as we go along, if you have
guestions or comments or observations that you can
share with your coll eagues, please don't hesitate to
interrupt. Particularly as we nove fromone topic to
another, | very nmuch would like you to do that. And

as | say, a nunber of the issues that we're going to
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tal k about are very nmuch live issues for the practice

today. They are unsettled both as to clinical
gui del i nes and best practices and, in sone cases, also
the law is very nuch devel opi ng as we go al ong.

So I'msort of rem nded of the Chief
Justice who spoke when | was called to the bar and
chuckl ed that when you first start |aw school, your
friends or famly wll ask you a question about | aw,
and invariably your answer is "I don't know', and by
the tinme you finish three years of |aw school,
articling and the bar adm ssion course, you are nuch
nore educated and you know that the correct answer is,
“"Well, it depends" and that's exactly what we're going
to run into today.

So what are we going to talk about today?
|"d like to speak with you about a numnber of topics;
medi cal assistance in dying, which is a big i ssue and
| think a growing issue for those in the practice of
psychol ogy; Bill 89, Supporting Children, Youth and
Famlies Act, sonme of the changes to the law as it
affects mature mnors and children in need of
protection; the Psychotherapy Act, | know a topic near
and dear to the hearts of many here today and sone of
the issues that arise out of those changes. [I'Il just

pause for just a nonent.
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(Information regarding fire alarn

PETER OSBORNE: All right. And then sone
comments on Bill 87, the Protecting Patients Act,
which is really an anmendi ng piece of |egislation that
makes some significant changes to the RHPA, the
Regul ated Heal th Professions Act and the Code
underneath the RHPA, and we'll tal k about how t hose
af fect you.

Privacy | egislation, PH PA, PIPEDA and
MPHI PA as we affectionately call them in other words,
the federal, provincial and nunicipal privacy and
protection of information Acts, and this is as nuch a
refresher as an update on the new | egi slation, but |
think it's inportant for all of us just to keep a very
cl ose eye on how you keep your clinical notes and
records, your practice docunents, and the |Infornmation
Privacy Conm ssioner is becomng nore and nore active
particularly with respect to our HPA practitioners,
and | think it's a good tinme for a remnder to all of
us about what's required there. And as a subset of
that, we'll touch briefly on the mandatory reporting
obligations that we have under the provincial
| egi sl ation, PH PA, the Protection of Health
I nformation Privacy Act.

So we'll chug along and, as | say, |
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apol ogi ze for the nusical interlude behind nme, but

just put up your hands if you're having real trouble
hearing me. I'mafraid that this m ght continue on
for heaven knows how long and | just don't want to

| ose that tine.

And after we tal k about sone of the
| egi slation, | want to touch base with you very
briefly on three decisions; one involving a dentist,
two invol ving nmassage therapists, and the deci sions of
the courts that affect the definition of a patient, a
client and in particular when the practitioner/client
rel ationship starts and ends, and you m ght be
surprised | think with sonme of the observations from
the courts in that regard, and it's worth just a quick
rem nder of what the courts are up to there.

So can we talk for a few m nutes just
about MAI D, Medical Assistance in Dying, and what the
courts have been up to there and in the Legislature
and what is happening. The legislation is about a
year-and-a-half old, but it's an opportune tine |
think for all of us to have a | ook at what's been
happeni ng, what is ahead for us in the next few nonths
and over the next year, and where we're headed.

It's interesting, | wonder if | could ask

a qui ck show of hands, have any of you been asked to
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participate in the delivery of nedical assistance in

dyi ng services by way of an assessnent or as part of a
determ nation about capacity and capability, sone of
the issues we'll talk about? Has anyone cone across
that in their practice yet? GCkay. Interesting.

The statistics from Otawa suggest that
nore and nore psychol ogi sts across Canada are bei ng
asked to intervene. As we'll cone to talk about in a
few m nutes, right now nmedi cal assistance in dying can
be adm ni stered only by physicians and nurse
practitioners, but they suggest that the nunbers of

psychol ogi sts becom ng involved is increasing

exponentially and will continue to do so over the next
few years. So I'll bet if we ask for the sane show of
hands at the next Barbara Wand, we'l|l see a nuch

hi gher nunber of fol ks who have been asked to
participate init, and it raises, to steal Rick's
phrase, some tricky issues to say the |east.

So what are we tal king about when we talk
about nedi cal assistance in dying? |If | can skip
ahead a few slides here, what we're really talking
about are circunstances in which you are asked as part
of a clinical teamto participate in various forns of
the adm nistration of a substance to bring about the

end of life.
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Who can adm ni ster such a substance? As

| said, physicians and nurse practitioners. But when
can nedi cal assistance in dying assistance be offered
and what does it nean?

The Crim nal Code provides that a person
may receive nedical assistance in dying if they neet a
nunber of criteria. So to be eligible, they have to
be eligible health services funded by a governnent in
Canada. It raises all sorts of issues, as a quick
side note, wth respect to those seeking refugee
status or whomare new to Canada. |'Ill just pause for
a qui ck second here.
(Instructions regarding fire alarm

PETER OSBORNE: Ruth, | know it was you
who did this. So the eligibility criteria for nedical
assi stance in dying; 18 years of age. Right now,
services are not available to mnors, including mature
mnors, at all in Canada. Sonething to bear in m nd,
particularly for those patients and clients who are
mature mnors, 16 to 18 years old, an issue under
di scussi on, but right now anyone who receives nedi cal
assistance in dying has to be at |east 18 years of age
and capabl e of making decisions with respect to their
health, which is a real issue for a couple of reasons

that we're going to talk about in a nonent.
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They have a grievous and irrenedi abl e

medi cal condition. |In other words, you have to be
crystal clear that there is no cure or treatnent for
the debilitating or disabling disease from which
they're suffering.

The i ndividual has made a voluntary
request for assistance in dying that was not nade as a
result of external pressure, for obvious reasons;
right? Financial or other pressure. It has to be a
deci sion by the individual wthout any external
pressure what soever.

And they, of course, give inforned
consent, no surprise there, | think, with respect to
the treatnment we're tal king about, having been
i nformed of the neans that are available to relieve
their suffering. In other words, you' ve got to ensure
t hat they have been given all of the options in
respect of treatnent or palliative care for the
condition fromwhich they suffer. So in short, the
i1l ness or disease of disability has to be incurable,
but they have to be provided wth all of the options
and neans available to alleviate the suffering.

It's interesting, what is relevant to us
here today, so the Act received Royal assent in June

2016. Royal assent, renenber, our federal lawis
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passed by the House of Commobns, the Senate of Canada

and then signed into | aw by the Governor-General on
behal f of the Queen with the advice of Parlianent. So
it's when the Governor-General actually signs the bil
that it becones effective, and that's what happened
about a year-and-a-half ago.

So the obvi ous question, how do we
determine if a person has a grievous and irrenedi abl e
medi cal condition? That's the threshold issue. So,
we tal ked about the criteria, but what's interesting
for us is the reference to an illness, disease or
disability or the state of decline that causes
enduri ng physical or psychol ogical suffering that's
I ntol erabl e and cannot be relieved under conditions
t hey consi der accept abl e.

So it's physical or psychol ogi cal
suffering. |t sounds pretty good in the sense that it
seens to suggest that an individual can qualify for
medi cal assistance in dying if they suffer only froma
psychol ogi cal illness, as opposed to psychol ogi cal and
physical. That's what the Act appears to say, but
we've got to think twice before we get involved in
assessing or determning that a person has consent and
I s capabl e and conpetent to give that consent for

medi cal assi stance in dying.
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QG her factors under the Act make it
practically inpossible at the nonent for a patient
whose only illness is nental to qualify for assistance

under the Act. Anong the factors you want to take

I nto account is subsection (d) of this section -- and
this is set out in the mterials -- natural death is
reasonably foreseeable, taking into account all of the
medi cal circunstances, w thout however a prognosis
necessarily having been nmade as to the length of tine
t hey have remai ni ng.

So there is no hard and fast rule that a
person can't be expected to |live |longer than one nonth
or six months or a year or what have you. But it's
I nteresting, "natural death has becone reasonably
foreseeable". So what does "reasonably" nean? It's
an objective test.

So in other words, it's not sufficient if
just you or the physician adm nistering the service
bel i eves herself or hinmself that death is foreseeable.
It has to be objective;, what would the reasonable
professional in the circunstances in which you are in,
If you're part of a teaminvolved in making this
deci sion, agree professionally as to the correct
answer whether natural death is foreseeable or not,

taking into account all of the nedical circunstances.
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So al though, as | say, just to recap, the |legislation

says psychol ogical suffering alone is sufficient,
you've got to be very, very careful if there is no
physi cal suffering or physical disability whatsoever
that a person qualifies for MAID as it's been
colloqui ally call ed.

I f you're involved, what does the Act
provide? It provides you sone protection, not
surprisingly. As you know, typically, ending a life
is an of fence under the Crimnal Code. There is a
specific exenption for individuals |like you who are
i nvolved in a decision to end a life, assum ng
conpl i ance obviously with all of the provisions, and
that is provided in section 242 of the Code, no
particul ar surprises there.

And if there were any doubt, it's
clarified in the paragraph at the bottom of our page
there. [|'mat slide seven, which | suppose |I should
have said fromtine to time. |I'll try to do that for
those joining us electronically, but it specifically
provides the protection for your profession. No
soci al worker, psychol ogist, psychiatrist, therapist,
medi cal practitioner, et cetera, commts an offence if
they provide information to a person on the |aw ul

provi sion of nedical assistance in dying. In other
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wor ds, everyone is entitled to have their questions

answered and to understand how this is brought about.

Not surprisingly, again, you need a
W tness. W can be a wtness? |t cannot be you if
you're providing the service or involved with the
nurse practitioner or the physician in providing the
servi ce.

You actually need two wi tnesses to
consent to nedical assistance in dying and they have
to be i ndependent, again, no particular surprises
there. Eighteen years old. They cannot be a
beneficiary under the will or otherw se soneone who
will obtain a financial or other benefit fromthe
deat h, and they cannot be an owner or operator of any
heal t hcare facility at which the person naking the
request is being treated or any facility where they
resi de.

We've all seen pictures in the news even
over the last couple of weeks of sone of the horrific
conditions in which individuals, and particularly
el ders and those who are suffering fromeither or both
physi cal and psychol ogi cal illnesses have been |iving,
and these protections are directed specifically to
those who are in charge of their care or their

resi dence not being able to be involved as a wtness

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

Professional Ethics, Standards and Conduct
COLLEGE OF PSYCHOLOGISTS OF ONTARIO, on January 22, 2018

) o ) Page 21
in the provision of MAID, and they can't be directly

providing care. In other words, you' ve got to get
sonebody conpletely independent of the situation to
assist, and then of course you've got to neet all of
the criteria we tal ked about.

Upcom ng devel opnents: It's interesting,
particularly for the profession of psychol ogy, the
governnent has realized that there are a nunber of
| ssues and concerns about the |egislation. The
obvi ous issue we tal ked about a m nute ago about
soneone who appears to be suffering only from
psychol ogical illness, how do you determne if death
IS reasonably foreseeable? In many instances, death
may not be foreseeable at all, let alone in the
reasonably near term

So the federal governnment has authorized
an i ndependent review that began Decenber 2016. Sone
of you may be involved in that, | don't know, and it's
got to report by the end of this com ng year and that
I s done under the auspices of the Council of Canadi an
Academ cs. The Departnent of Justice and the Mnistry
of Health are involved and the nmandate of that review
Is to determne if the Act should be expanded to
I ncl ude Canadi ans suffering fromnental illness. It

already is according to the legislation itself.
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What about mature m nors? Should that be

a factor that is -- and should those who are mature

m nors but not yet 18 be eligible for assistance at
all, and what about those w th conpetence-eroding
condi ti ons who nake advance requests? |In other words,
ri ght now you've got to be satisfied that the patient
requesting help is conpetent and capabl e of making the
I nformed decision. Can you do that in advance?

You can't under the current Act. Should
you be able to? |In other words, my condition is
deteriorating, | have early onset denentia, what have
you, anything, | think I would Iike to request in
advance nedi cal assistance with dying a year down the
road if my condition worsens. So as | say, the review
Is to report at the end of the year, so stay tuned
because there are going to be sone very interesting
devel opnents when that report comes out, | think, and
certainly a consideration in Gtawa wth respect to
whet her the | egislation should be anmended.

So what does this all nean for us? Your
present obligations, again, psychol ogists,
psychol ogi cal associates, are not authorized to
adm ni ster a substance to bring around the end of
life, but again are certainly involved in assessnents

with respect to conpetence and capability.
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Psychol ogical illness only, it technically qualifies

under the Act. Proceed with substantial caution. The
expl anatory notes and the other sections we | ooked at
suggest that right now, in fact, that is not
sufficient if there is no concurrent physical illness.
Lots of issues about a person who is capabl e of
consenting and yet at the sanme tine has a

psychol ogical illness that is incurable and for which
the current conditions are intol erable.

What about sone of the changes being
tal ked about? | don't know if there are any coments
or observations. \Wat about expanding this for mature
m nors? Does that cause concerns for any of those
particularly in clinical practice about extending
eligibility for MAID to those who are mnors? Any
| ssues/ concerns, or is your sense that that is
reasonabl e, assumng all of the other conditions are
met? Any thoughts?

(Question fromthe audi ence)

PETER OSBORNE: So the Act woul d propose
to say, at least in the first instance, 16 and above.
That's the proposal, which is a fair point because
there are |ots of discussions afoot, as you know, in
different clinical circunstances about what a mature

m nor is. Anyone el se have any thoughts about m nors?
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What about the invol venent of parents? Should a

consent of a parent or guardian be required, or is

t hat sonmet hing specifically that should not be
required if the patient neets the other criteria? Any
t houghts? Yes?

(Question fromthe audi ence)

PETER OSBORNE: Right now -- sure,
certainly. Dr. Berman asked, where you've got a
mature mnor wth a psychological illness, they are
not age of mpjority -- a physical illness, I'msorry.
(Question fromthe audi ence)

PETER OSBORNE: Physical illness, patient
cannot voluntarily provide inforned consent, cannot
communi cate that consent, what is the role if any for
substitute deci sion-nmakers in determ ning whet her
medi cal assistance in dying can be adm nistered; is
that fair? And the short answer right nowis there is
no role for substitute decision-nmakers, which puts a
really strong or high burden on you as nedica
practitioners.

The concern is seen at least in the early
days of this legislation and the legality of nedical
assistance in dying in Canada, it's too risky to allow
substitute decision-nmakers to provide consent on

behal f of a patient who is unable to do so. So, it's
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I nteresting because you're right, Ruth, there are many

ci rcunst ances where a physical disability or illness
may well prevent the patient fromgiving that inforned
consent. And that may be one of the anmendnents that
cones to the fore when the changes cone into effect,
but right nowthe fear is that there could be abuse of
the legislation and therefore there is a concern about
expanding it too far and too fast. Any other
guestions or observations or thoughts on that?

kay. So you will see requests as you
cone forward, as | say, about whether you can
participate in maki ng an assessnent about capacity
and/or act as a witness. And we have one nore
gquestion. Yes?

PARTI CI PANT: So just looking at howit's
stated in here, enduring physical or psychol ogi cal
suffering, so when you're tal king about it, you're
ki nd of separating physical from psychol ogical, but
soneti nes they go together. Sonetines, a person who
Is physically ill is also psychologically suffering
because of that illness and so it may exacerbate and
intensify their suffering because they have both, and
| i kely they do have both, so they are not al ways
separate. So |'mjust wondering how, you know, when

you | ook at the law, they're very specific, are they
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really tal king about it as separate entities or are

t hey conbini ng them here because they sonetines go
t oget her ?

PETER OSBORNE: Very fair observation.
Everyone hear the question? So | think the takeaway
for today in the current state of the law -- and
you're quite right, where both are present, physical
and psychol ogi cal suffering, you would neet that
conponent of the criteria for sure. The issue is --
and it may be rare, as you say, because typically the
clinical presentation of a grievous and irrenedi able
physi cal harm may very well bring psychol ogi cal
suffering wwth it as you say. The takeaway is where,
even though it nay be rare, there is only
psychol ogi cal suffering, the alarmbells should be
going off for you. Yes.

PARTI CI PANT: Thank you. As | listento
you, | was thinking about the context of being in a
multi-cultural, nulti-factorial interpretation of
laws. What is the information to date in situations
whereby it's not just the question of mature m nors,
but it's a question of communities whereby decisions
of this sort are delegated to a religious entity that
has interpretations for the famly as a whole? And I

was j ust wondering whet her you have any existing
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f eedback on this issue and where this is going in

ternms of the feedback about the process of
clarification as cases evolve. Thank you.

PETER OSBORNE: No, it's a very good
guestion, and right now there is no accommodation in
the law for those types of situations. One of the
things that council that's looking at this and is to
report by the end of this year is considering is the
I mpact of this |aw on those community and cul tures
where there are group decisions made historically and
how those fit into this. First Nations people, for
exanpl e, where in many circunstances a council of
el ders may typically be involved in decisions of
heal thcare as well as property and ot her things;
different cultural and religious backgrounds from
ot her countries as well as wthin Canada where, in
what ever circunstance, nore than just the individual
I's 1nvol ved.

And right now, the courts and the
gover nnent have taken a relatively hard |line and said
you' ve got to conply with the eligibility criteria in
the Act. So you've got to be sure, nunber one, that
the patient requesting assistance thenselves is
capable as we | ooked at in doing it; and nunber two,

t hey have reached that decision w thout any external
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pressure.

So that's going to be an issue that's
going to be very relevant as we see sone of these
changes going forward, and that's often in many
communities a harder determnation to make if you're
I nvol ved than you mght think. You've got the patient
who is grievously ill before you saying this is what |
want, |'maware of options, and it's particularly a
decision that | have nmade, and you have the sense from
all of the external factors, the factual matrix, as we
call it, that in fact it's not an independent decision
and others are involved. And it's a great question
because it becones all the nore inmedi ate an issue
where you' ve got a physical disability where the
person thensel ves can't comruni cate consent, to the
point you raised a few mnutes ago. So lots, |ots of
concern here.

My sense of this as this develops, it's
very early days in Canada. Sone of the U. S. states,
as you know, are nore advanced and frankly nore
liberal in the eligibility criteria. Proceed wth
caution, and this is one case where | think nore is
preferable to less. |If you are unsure about giving an
opi ni on about consent and capacity to a physician who

may ask you as a psychol ogi st or a psychol ogi cal
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associ ate to assist in providing your professional
opinion as to the capacity of the person who is
seeking the treatnent, if you are unsure, seek a
second opinion. If you are not sure, decline to give

the opinion in the circunstances.

It can be considered again in a nonth
down the road as the condition nmay progress. Just
satisfy yourself and, above all else, as you do with
anything in your clinical practice, chart it. So this
I s one point where a fulsone clinical note about all
of the criteria you considered with the Act at hand --
and the College put out a practice advisory earlier
this or |ast year, excuse ne, | think it was March or
April 2017, about MAID and how it affects you.

Just take a few nonents. This is not a
deci sion that's nade on an energent or uni nforned
basis. So take a few mnutes to think through the
| ssues and what you are being asked to do. It's a one
way street obviously, so you want to be certain that
you' ve got things sorted out and you' ve conplied with
t he | egislation.

Anyt hing el se on MAID? You've got a
sense of where that's at? Al right. So stay tuned,
as | say. Perhaps at the next Barbara Wand or

sonet hing we could do an update on what the counci
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has reported at the end of the year and what changes

to the legislation, if any, have cone into effect.

So let's swtch gears for a second if we
can and tal k about child welfare | aws and what's new
in that regard. You are all obviously very famliar
W th assessing and treating children, young adults and
adol escents, and there is a real sense afoot,
particularly with the current governnent in Queen's
Par k, about enpowering children, enpowering young
peopl e, and across a broad spectrum of topics and
areas, giving thema |Iot nore power in decision-nmaking
that affects them

And Bill 89, the new Act, is one exanple
of that, Supporting Children, Youth and Famlies Act.
So it cane into force this past summer, and really the
central purpose of the Act is to strengthen the rights
of children and participate in decisions that affect
t hem

The preanbl e speaks volunes to sone of
t he broad and sweeping changes in this |egislation.
Children are individuals with rights to be respected
and voices to be heard. Everything fromfamly | aw,
cust ody, access, those sorts of things, the provision
of nmedical treatnent, all across the board there is an

I ncreasing involvenent in the child herself or hinself
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in the provision of care and in all sorts of things

that affect their rights, as opposed to a decade or so
ago when parents or guardi ans had overwhel m ng and
al nost conplete discretion with respect to deci sions
affecting children for whomthey were responsi bl e.

This is in part directed towards
al | egations of abuse in sone residential facilities,
in foster care relationships, and as well in famlies
where the biol ogical parents have custody of their
children but there have been cases of abuse. So the
governnent | ooked right across the board at howto try
to enpower children to be nore involved in decisions
affecting them and those affect both rights as well
as responsibilities on you as those who are practi sing
psychol ogy in Ontari o.

Anong ot her things, what does the Act do?
It increases the age of protection from16 to 18. So
that's one of the nobst significant changes in the
| egi slation. There is mandatory reporting for young
peopl e under 16, and we'll cone to what that neans and
when that applies in a mnute, and voluntary reporting
for people over 16.

There are a nunber of factors that apply
to children between the ages of 16 and 18 but, anong

ot her things, a person who is over 16 but under 18
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cannot be brought to a place of safety, often a

shelter or a foster care facility, without their
consent, so a big difference for a young person over
16 versus one who i s under 16.

The Act provides a statenment of rights of
chil dren and young persons which is worth a read.
It's quite general. |It's certainly not specific to
the practice of psychology but it does set out
generally the rights of children and young persons,
and again, nost of themrelate to advocacy and their
right to be involved in decisions affecting them

There's a focus on support services to
assist famlies in remaining together. There is an
I ncreasing reluctance to break up nuclear famlies
unless the child is in need of protection and there is
no reasonable alternative but to renove themfromthe
care of their parents. And simlarly, there's a
strong enphasis on trying to keep siblings together in
what ever circunstances arise. So if the kids are
removed fromthe hone, for exanple, there's a very
strong presunption on trying to find a solution that
keeps the kids at |east together anong thensel ves.

| ncreased provincial governnent oversi ght
of local service providers, lots of controversy about

that, whether or not that's sinply going to provide
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nore policing, nore conpliance costs for facilities,

nore invol venent of Queen's Park, as opposed to
translating into better conditions day-to-day for

kids. And there is a recognition that services to

I ndi an and native children -- and that is the phrasing
used right in the Act referring to those entitled to
status under the Federal Indian Act -- native
children, famlies should be provided in a manner that
recogni zes their culture, heritage and traditions and
t he concept of extended famly.

So what does that nean? There is an
enphasis here -- and this harkens back to the question
we had a few m nutes ago about the circunstances in
which an issue arises. |It's interesting, our MAID
Medi cal Assistance in Dying |egislation doesn't take
factors into account at all -- at least in the current
| egi slation -- about culture, heritage and traditions.

We' re thinking about extending that
protection to kids under the age of 18, and the
provincial Act specifically requires that cultural
heritage and tradition's concept of an extended
famly, which varies greatly fromculture to culture
and anong different religions, be taken into account.
So there is specific reference in this legislation to

native children, Metis, First Nations and the concept
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of the famly in each of those cultural groups.

Lots of criticismabout this |egislation.
| would be interested if any of you have had this cone
up in any of your clinical practices yet. The
organi zation, Real Wnen of Canada, for exanpl e,
describes the bill as another attack on the famly by
the Province of Ontario. There are lots and |ots of
criticisnms in numerous organi zations about how this
| egislation is going to actually be inplenented and
what's it going to nean.

There is significant concern about gender
identity and gender expression as factors to be
considered in the best interest of the child. They
are specifically referenced in the definition in the
| egi slation as factors to be considered when you're
considering the best interests of the child. So
particularly as you're dealing wth children who are
under the age of 16, and getting younger and younger,
it's a real factor about how these factors are to be
taken into account and how practically, when you're
determ ning the best interests of the child in an
extended famly situation, you consi der gender
identity and gender expression, for exanple.

Interestingly, the legislation no | onger

refers to a child s religion as a specific factor, and
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yet a child' s creed is listed in the Act as a factor

t hat nust be considered, and "creed" is again defined
as sonething that considers and includes religion. So
typical lawers in doing that, the short answer |
think is that religious and religious history and
cultural history of the child' s background is a factor
you shoul d take into account.

Lots of concerns. | don't know if anyone
has any thoughts on this as to whether the concerns
about the Act are warranted or whether from your
perspective this isn't all that earth-shattering in
terns of changes. | know sone organi zati ons have said
we' ve got to think about this, particularly
psychol ogi sts and psychol ogi cal associates involved in
t hese situations.

Consi der the situation where a child
identifies by a gender different than his or her birth
gender. The best interests of the child require this
to be taken into account, or there can be a risk of
I ntervention and perhaps the renoval of the child from
t he hone situation. What do | do in those
ci rcunstances? Has anyone cone across situations |ike
this or been involved in assessnents or considerations
of circunstances where this part of the new

| egi sl ation has cone into play yet? No one present in
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t he room anyway.

Al right. Well, it's interesting. Keep
a weat her eye on this because it is going to be an
I ssue, | think, as we go forward over the next year.
The legislation has only been in effect, as | say, for
about a little over a year, but there is going to be a
concern for sure in circunstances where there are
gender identity issues, the child is a mnor and there
I s an assessnent to be made, particularly where the
deci sion on which the assessnent is based is whether
the best interests of the child require the renoval of
the child fromthe hone.

So there is lots of fierce debate going
on about whether or not this part of the Act is too
I ntrusive, appropriate and necessary for the
protection of kids, or whether or not it strikes that
ri ght balance, and | think you' re going to be right in
the mddle of this debate as it continues over the
next year or two. So | would be interested in
t hought s and observations as you go forward and
consi der what factors are taken into account, and |
woul d be interested in know ng fromyou over the next
year or so how those are really playing into your
clinical practice and what practical considerations

are arising. Yes? W'IIl give you the m ke.
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DR. RUTH BERMAN. | have a question and

then a cooment. M question -- this bill replaces
what was the Child and Fam |y Services Act.

PETER OSBORNE: That's right.

DR. RUTH BERMAN: Beyond what you've
| i sted here, have there been any changes nade to the
definition of a child in need of protection, or those
still remain as they were?

PETER OSBORNE: Everyone hear that; any
differences to the definition of a child in need of
protection? The principal change being the age is now
rai sed.

DR. RUTH BERMAN. The age.

PETER OSBORNE: Si xteen to eighteen.

DR. RUTH BERMAN:. Ckay.

PETER OSBORNE: So sone differences, as |
say, can't renove a child who is over 16 but under 18
to a care facility without their consent, but there
are reporting obligations in respect of kids all the
way up to 18 now.

DR. RUTH BERVMAN: Okay. |'mnot sure how
this particular case relates to your highlighting the
| ssue of gender identity and gender expression. | had
heard of a case where parents were considering

adopting a child, and as part of the routine
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I nvestigation that's undertaken to | ook at parent

suitability, their fundanental Christian beliefs was
hi ghl i ghted and they were denied the right to adopt
because they were very opposed to honosexuality. And
the concern was this was a young child, that shoul d
that child, you know, experience sone sort of gender
identity issues that needed to be addressed within the
famly that these parents woul d not have the best
interests of the child in mnd and were denied the
right to adopt. So | don't know if this |egislation
in particular, you know, inpacted on that. | think it
woul d be different |egislation but, nevertheless, |
think it sort of speaks to sone of the sane issues.

PETER OSBORNE: Absolutely, and the
criteria for adoption, which you're right, is a
conpletely different reginme, are going to have to fit
together with these, and right now there is no case
| aw of which | am aware where the courts consi dered
that exact thing, Dr. Berman. So for exanple...

DR RUTH BERVAN: | don't know if it
happened in Ontari o.

PETER OSBORNE: Ckay.

DR. RUTH BERVMAN. O it happened in
anot her jurisdiction.

PETER OSBORNE: It may well have been in
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anot her jurisdiction was Dr. Berman's point, and there

is lots of literature and an increasing body of
literature out of the United States and the United
Ki ngdomin particul ar about correlating the best
interests of the child in the whatever country,
province or state's laws with respect to protection of
children and how that intersects with adoption
criteria. It's not an easy issue, and really there is
an awful lot to be sorted out here which has not been
resol ved yet. Thank you very nuch, Barry. So lots to
t hi nk about there, and it's sonething for sure that
you're going to encounter, | think, in clinical
practice and is well worth keeping an eye on.

Psychol ogi sts, as | say, are going to be
at the forefront of this, and right now there are
really no guidelines or regul ations behind the Act
that | think make it easier for you in your day-to-day
practice in terns of applying sone of these criteria.
And really, if | were Prine Mnister or if | were
Premer, that to ne is the starting point with all of
this | egislation.

We have these new rights, we have these
new obligations and precious little clinical
guidelines. So I always want to -- especially as |

was preparing for today for exanple, | put nyself in
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your situation and | say, all right, what's the

t akeaway for me? Wat do | have to do to conply
obviously with my | egal obligations but, nore

i nportantly, to provide the best clinical practice |
can to ny clients? Wat do | do in this situation?

And | think our governnents federally and
provincially could do us a huge favour if they would
give us a lot nore practical guidelines, rather than
having this sorted out increnentally really by way of
a process of evolution over the next few years. So
the other side of that coin, however, is that there is
a real voice for you, as nenbers of this Coll ege and
this profession, in devel oping the standards and
guidelines I think as these cone forward and are
devel oped over the next year or two. Barry.

BARRY GANG Yes, there's a question
online. W have received actually sone questions from
earlier, but they cane after the topic was changed, so
we'll get to themeither later or in the Q and A But
this one has to do with reporting obligations, and the
guestion is what is the threshold? |Is at risk enough,
or does evidence of abuse, neglect trigger a report?

PETER OSBORNE: The short answer, |
t hink, and particularly the safe answer froma risk

managenent perspective, is a clinical conclusion that
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the individual, the young person is at risk, and the

mandatory reporting obligations apply where the child
I's under 16. There is a discretion built into the Act
In circunstances, as | say, where the child is between
16 and 18, but the short answer is if you concl ude
that the child is at risk, ny sense would be -- it

obvi ously depends on the individual circunstances --
but you should report that, particularly where the
child is under 16. GOay. So lots to think about in
this legislation. Barry, another one.

BARRY GANG One nore question. You
addressed sone of it already, but this person is
aski ng whether or not there is a suggestion that a 16
or 17-year-old nust agree to the report.

PETER OSBORNE: Everyone hear that; nust
a 16 or 17-year-old agree to the report? The short
answer is no. |If you conclude under the discretionary
criteria that a report is warranted and it's not
mandatory in all circunmstances for the ol der kids, you
may well have a reporting obligation with or w thout
their consent. As | say, what does require their
consent is the renoval to a safe facility outside the
hone, for exanple, in other words, taking the children
fromthe famly.

BARRY GANG  Because | think the
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understanding is that it's not -- it's an option to

report after 16, not mandatory, and | think that's
where sone of the confusion may be.

PETER OSBORNE: Correct, correct,

exactly. It's an option. So it's clearly mandatory
bel ow 16, discretionary above 16 to 18. |It's

optional, it is not required in all circunstances at
all. So, the inportant thing is there are -- what's

new is there are circunstances in which a child 16 to
18 may be entitled to protection, but it's certainly a
| ower threshold, a |ower standard than children under
16. Yes?

PARTI CI PANT: | was under the inpression
that this Act wasn't being proclainmed until this
spring. Am| mstaken?

PETER OSBORNE: The Act cane into force,
yeah, on June 1, 2017, and | can -- if people are
interested, | could provide by way of email to Rick
and Barry, there are stages in respect to which
different sections of the Act, different provisions
cone into force on nore or less a rolling basis. But
it isin force now, and | can provide you with a nore
detail ed schedule and | can do that, and I'm sure we
can find a way to nake it available to everybody how

t hat applies and specifically which sections are
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applicable at which tine. It comes in nore or |ess on

a rolling basis over a two-year period. Yes, sir.

PARTI Cl PANT:  Yeah, |'ve noticed that
there is an increasing nunber of cases that involve
m xed jurisdictions both within Canada and with regard
to Canada and the U S. Now, it seens to nme, for
exanple, the U S is noving in a different direction.
They are expanding the definition of religious
i berty, which I think nmeans nore power for famlies
when it cones to the children. |Is there any thought
or anybody tal ki ng about how to cone together with
cross-jurisdictional issues and howthis wll affect
t hi ngs, or anong even the profession of psychol ogy
itself at the |evel of the APA or the coll eges?

PETER OSBORNE: |1'd be interested in
t houghts on that. There may well be a nunber of folks
in the roomwho woul d know that better than I from
your other areas of involvenent. But at |east at
present, there is no official collaboration between
governnents, for exanple.

There is, as | say, the discussion about
creed, religion, the involvenent, as we tal ked about a
few m nutes ago, of extended famly. And I know t hat
particularly the governnments of our three territories;

Nunavut, the Northwest Territories and the Yukon, wth
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significant First Nations, Inuit and Metis popul ations

are very interested in ensuring exactly that. So |
think for the noment in terns of the baseline |aw,
practising in Ontario, you' ve got to ensure that you
conply obviously with Ontario | aw.

But it's an excellent question and |
think there has got to be a | ot nore ful sone
di scussi on on precisely that, because right now there
Is precious little integration even anong Canadi an
governnments across provinces and territories, |et
alone inthe US. And you're right quite, the current
direction in the United States is very different from
that occurring in Canada. And as we see tel e-therapy
and ot her nethods of delivery for renote delivery of
psychol ogi cal services becom ng nore and nore
prevalent, | think that's going to be an issue that
we're going to have to westle with, and | woul d hope

that there is sone guidance on that as we go forward

for sure.

kay. Good to swtch gears for a mnute
iIf we can, and as | say, | wll try to be around after
and certainly reachable by email as well, and we can

conti nue the di scussion because there are |ots of
I ssues with respect to all of these points that are

yet to be resol ved.
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Can we tal k about psychotherapy for a

m nute and where we're headed with this? This, as
many of you know -- | know it's near and dear to the
hearts of any -- could bring about sone real changes
for the professional practice in the years to cone.
So there is a newregulation in effect. The |ist of
controlled acts, the one that is nearest and dearest
to our hearts, comunicating a psychol ogi cal

di agnosi s, has now been expanded, so psychotherapy is
now a controlled act in the province of Ontario.

There is again a two-year transition
period for this new regi ne that began Decenber of | ast
year and continues through to the end of Decenber
2019, and nenbers of six colleges wll be authorized
to provide the controlled act of psychotherapy. O
course, psychol ogy, psychot herapy, nental health
t herapi sts, social work and social service workers,
nurses, occupational therapy and physician, so siXx
coll eges involved in this and whose nenbers will be
authorized to performthe controlled act.

Again, many of you are famliar with
this, but it's interesting, what is psychotherapy? It
Is defined specifically in the Regul ated Heal th
Prof essions Act -- so again, this is Ontario only --

treating by nmeans of a psychot herapy techni que
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delivered through a therapeutic relationship, an

i ndi vidual's serious disorder of thought, cognition,
nood, enotional regulation, perception or menory. It
has to be one that may seriously inpair the

I ndi vidual 's judgnent, insight, behaviour,

communi cation or social functioning.

Lots of controversy and di scussion, as
you all in this roomand on the web are aware, about
whet her or not this definition is too broad, too
narrow, whether or not this should be a controlled
act, and where precisely the line is between
psychot herapy that is a controlled act as defined
here, and what many in the profession have referred to
as psychot herapy or therapy previously, which is not
caught by this definition and therefore is not a
controlled act, the performance of which is
restricted.

So again, | think the high |level takeaway
for us is the controlled act, as it's defined, has
five distinct conponents or parts: treatnent,
recogni zed psychot herapeutic technique, it's offered
within the context of a therapeutic relationship,
serious disorder and a risk of inmpairnent. So that is
the definition for the nonent of psychotherapy as it's
defi ned.
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What do fol ks think about this? 1Is this

an issue in your practice today? |Is this becom ng an
I ssue? Any thoughts or questions about that,
concerns? Is it the right balance? |Is it the right
definition? Wat is your sense of it? Any
observations, or is this an issue that has conme up in
your practice at all or in the clinical setting in
whi ch you do practice?

Does a certain approach that's being
considered for a client, is this a controlled act that
has to be perfornmed only by a nenber, can soneone el se
performit? Are folks pretty clear on where the |ine
is in ternms of the criteria or not really a big issue
for your practice? Any thoughts or observations?
Yes, nma' am

PARTI CI PANT: So if you're supervising a
non-regul ated nmenber, are they allowed to perform
psychot herapy with you as their supervisor, is ny
first question. And ny second is, do the other
prof essi ons such a physicians and nurses, nurse
practitioners, do they have to go through an
eval uation process to determ ne their conpetence at
psychot herapy before providing it?

PETER OSBORNE: Ckay. (Good questions

both. Let ne deal with the second one first. As I
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understand it, in each of the six professions, right

now there are no specific conpetency testing regines,
in other words, a certificate or sonething beyond
their certificate of registration to practice. But
for all practitioners, as certainly with psychol ogi sts
and psychol ogi cal associ ates, as you know, every
certificate of registration is restricted to those
areas in which the nenber is conpetent, and that's a
factor for all of the six regulated health

pr of essi onal s.

They' ve got to ensure that they are
conpetent to admi nister the treatnent, which as you
know is -- or the assessnent -- is a thenme throughout
al nost all of the regul ated professions even beyond
heal th regul ated professions in Ontario, which nakes
sense. | have always thought it's sort of ironic or
sonething that technically I'"mlicensed to represent
an accused in a nurder trial and I wouldn't for a
nmonent hold myself out as being conpetent to do that.
But lawfully, legally, I"'mentitled to represent them

So that's the short answer on the second part of your

guesti on.

And with respect to the first part, in
other words -- and help nme, I've just had a conplete
brain freeze, | apol ogi ze.
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PARTI Cl PANT: A regul at ed nenber

supervising...

PETER OSBORNE: A regul ated nenber
supervi sing, can that person who is under supervision
performthe controlled act of psychotherapy, and our
friends at the College may wish to speak to that as
well, Rick or Barry, with respect to the Coll ege
policy on supervision.

DR. RICK MORRIS: Right. The standards,
t he new standards that cane into force, do not permt
t he supervi sion of non-regul ated providers in the
controlled act of psychotherapy. But when you
originally asked your question -- and that's really
I mportant to nmake a distinction -- you said can
menbers supervi se non-nenbers in psychot herapy. The
answer to that is yes.

What you have to really be careful about
Is the controll ed act of psychotherapy rather than
just psychot herapy, because psychot herapy as a
technique, | guess, is still in the public domain.
Anybody who was able to [ast year do psychot herapy can
continue to do psychotherapy unless it crosses the
line to beconme the controlled act of psychot herapy.

So the only thing that is controlled is

what Peter has descri bed as psychot herapy that neets
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these five criteria, and for ne, the nost inportant

criteria are the last two: It is being provided to an
I ndi vi dual who has a serious di sorder where that
serious disorder causes a risk of -- and he has left
out the word "serious inpairnent", because that is
also in the definition. So it's really just that --
for me, it's a very, narrow small end of the

psychot herapy continuumthat is protected or is
restricted. Al the rest of the psychotherapy that
we' ve been doing and we've been supervising people in
doing is still public domain and is still subject to,
you know, the same things that we were doing | ast year
or the year before.

PETER OSBORNE: One nore question from
t he fl oor.

PARTI CI PANT: | have a question which |
call the "grey zone question", and it's particularly
applicable to those of us who are working with
children and youth, and it has to do with the
interpretation, in addition to what is witten and
agreed upon, of serious disorder. And | would like to
ask the grey zone question which is, in cases where at
the starting point it was not clear that it is a
serious disorder, and as the assessnment or

i ntervention evolved it noves to the category of
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serious disorder, what happens to your role as a
psychol ogi st ?
PETER OSBORNE: Good question. Any
t houghts on that? | would think that mght arise in

your practice nore often than you m ght think where
the progression of the illness increases as your
treating relationship continues. And the short answer
is | think in your question, which is it's a grey
zone. So where that point is reached where you have
to -- you are performng a controlled act, and
therefore it nust be perfornmed by a registered nenber
of one of the colleges occurs, is a question of

prof essi onal judgnent.

And you are quite right, | can foresee
and | think the |legislation foresees scenarios where
exactly that occurs and a non-regul ated prof essi onal
may be providing the therapy at the outset of the
rel ati onship, and there cones a point where the
decision is made, hey, this is now sufficiently
serious because, as you say, the serious disorder
factor is now net. That although |I believe that |
have been conpetent and lawfully entitled to perform
and provide the therapy up until now for the |ast year
or what have you, going forward, it's a controlled act

and nust be provided by a regi stered nenber of the
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profession. And so there is no clear Iine on where

that is for sure. |It's a good question and it's going
to require professional judgnent as you go as to where
that [ine is.

| like to hope that the courts and the
heal t h professions board, for exanple, would give sone
consi derabl e deference to those clinical psychol ogists
and professionals making that judgnent call, and it is
ci rcunstances where | think that very reasonabl e,
conpetent professionals mght very well disagree on
whet her or not that occurred on June 1 or Septenber
9th or what have you.

So | think the key takeaway for that is
to be vigilant to the fact that the relationship and
the condition, the disorder, nmay progress such that
sonething that wasn't a controlled act nowis; and as
al ways, to back yourself up just froma protection and
ri sk managenent perspective and chart in your clinical
notes why that decision was nade now. | was
confortable, a non-registered individual providing
treatnment until now. This client has reached the
stage where, in ny view, this now constitutes the
controll ed act of psychotherapy and here is why |
think I reached that decision on this date as opposed

to a nonth ago or two nonths down the road. Barry.
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BARRY GANG There's a few questi ons.

One of themis what about people who are unregul at ed
providers of things that they are calling psycho-
education, supportive counselling, things that they're
saying are not really therapy, are these in any way

af fected by the changes.

PETER OSBORNE: Fair question. And you
know, | m ght ask you or Rick as well on that. |
mean, | guess the |l egal answer would be you've got to
go back to the criteria in the Act and say, all right,
are they net. So if there is psycho-education, et
cetera, and sone of the other things you nmentioned,
Barry, do we have a situation where the five criteria
in the definition can be net. And again, | can
foresee circunstances where, to borrow your phrase,
it's in the grey zone for sure.

BARRY GANG | can add to that, that
not hing really has changed unl ess sonebody is
perform ng the controlled act of psychotherapy. So
t hose peopl e who are unregul ated and have been able to
figure out a way to do these things w thout violating
ei ther the Psychol ogy Act or the RHPA that won't
change for them | amnot sure that the | abe
“controll ed act of psychotherapy” is as inportant as

an intervention that woul d neet those criteri a.
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So | think that they m ght be running

sonme risk and putting their clients at risk if they
were doing things without calling it the "controll ed
act of psychotherapy" that net the definition. But
t hose who have been doi ng counsel ling and
psycho-education and things |ike that where it's not
the controll ed act of psychotherapy are in no
different a place | think, if you agree.

Anot her question is can we clarify
whet her the Psychot herapy Act includes assessnent; and
I f so, what that could mean. | don't believe that it
does. | think it's just those things -- it starts
with treatnent, and if it isn't a treatnent, you can
stop there.

PETER OSBORNE: | think that's exactly
right and that's an inportant point, a good question
for the individual joining us by web to clarify, and a
good rem nder to nme to enphasize that for you. Barry
Is exactly right. It begins wth the proposition that
there is treatnent. So assessnent unto itself w thout
treatment woul d not be caught in the definition of the
controll ed act of psychotherapy.

BARRY GANG So as you can imagine, we're
getting a lot of questions. Do we have tine to go

t hrough a few nore?
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PETER OSBORNE: Absol utely.

BARRY GANG Ckay. So is every nenber of
the Coll ege of Registered Psychotherapy permtted to
performthe controlled act of psychotherapy? | can
take a stab at it if you want. As long as they don't
have a termlimtation or condition on their own
certificate, they would be, and the sane is true for
menbers of this Coll ege.

PETER OSBORNE: That's exactly right.

BARRY GANG One sec. (kay. That's a
Bill 89. Are famly, group and coupl es therapy
consi dered psychot her apy?

PETER OSBORNE: Good questi on.

BARRY GANG It's a very good questi on.
Rick and | maybe can pass this back and forth, but |
mean, there is the nmention of an individual's serious
di sorder within the definition. | don't think this
has been tested in any way, but it could be that if
your intervention is directed towards -- you know, you
may be using famly techniques and such. |[If it's
directed towards renediating a situation as descri bed,
It may very well be. | don't knowif, Rick, you want
to....

DR RICK MORRIS: It hasn't been tested
yet.
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PETER OSBORNE: Yeah, Barry and Rick are

right. This hasn't been tested. To ny know edge,

t here have been no cases whatsoever in Ontario. M
sense of this is, given the way the definition is
wor ded and the references as Barry highlighted to an
I ndividual, if even one of the individual in couples
or fam |y therapy would neet the definition here, ny
sense woul d be that the safe course of action at | east
until this is tested and clarified further, would be
that that constitutes the controlled act, and
certainly if it applied obviously to two or nore in
the couples or famly group being treated, it would
apply for sure.

But it hasn't been tested, still to be
sorted out. But | would be I think unconfortable were
it me providing psychotherapy and considering it not
to be a controlled act if, as | say, one of the
i ndividuals in the group being treated would neet the
definition. | know we have anot her question over
here. Yes.

PARTI CI PANT: |'m just wondering about
whet her or not there are inplications for graduate
students in psychology in terns of how they get their
training wth nore serious conditions. So many

psychol ogi sts | earn how to do psychot herapy with
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serious inpairnent while they are in practica or

I nternshi ps during grad school and they are not yet
part of the registration process, and |I'mwondering if
under this legislation that's an option to do

psychot herapy, for exanple, in an in-patient hospital
setting under the supervision of a registered
psychol ogi st .

PETER OSBORNE: That's a great question.
Dr. Morris.

DR RICK MORRIS: I'Il play lawer. The
| egi sl ati on does anticipate this, not just for
psychot herapy but also for any of the controlled acts.
It anticipates that soneone has to have an opportunity
under the supervision of a qualified person to |earn
how to do it, whether it's comunication of diagnosis
or sone of the things that happened sort of in the
nore physical interventions in terns of medicine and
that sort of thing.

So one of the exceptions that you'll see
in the RHPA is that the restriction on the controlled
act does not apply to those who are fulfilling the
requi renents to becone a nenber of the College and it
specifically says that person who is fulfilling the
requi rements can do the controlled act under the

supervi sion of soneone who is qualified and authorized
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todoit. So the PhD students and others are

certainly covered in that way.

PETER OSBORNE: Any ot her questions or
observations? Barry, anything else fromthe folks
onl i ne?

BARRY GANG Here is a question. How is
this Act reinforced? Wo will nonitor Jane Doe who is
doi ng counsel ling? The Jane Doe who is doing
counselling is not doing the controlled act, if one of
us hear about a person who is not regul ated doing the
controlled act, who should we contact, who is going
after the person?

PETER OSBORNE: Al ways, always a good
question, who will bell the cat. So I think everyone
heard that, and the short answer is that there are no
changes to the enforcenent nmechani sns in the Act,
whi ch neans we're under the regine as it currently
exi sts. So obviously, the colleges, the six colleges,
this college in particular relevance to us, have
authority to regulate the practice of psychol ogy, for
exanple, including this controlled act.

Where you' ve got soneone who is
performng what is now a controlled act and i s not
gualified, is not a nenber of one of the six colleges,

| think that should be reported to one of those six
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colleges. And all of them including psychol ogy, have

the ability under the Act to bring proceedings for
unaut hori zed practice, and I know that this college
does that in appropriate circunstances fromtine to
tine.

So the procedural code under the RHPA
provides that a college can go to court and seek an
I njunction, seek a prohibiting order, essentially, a
decl aration that the individual is performng the
controlled act, that they are not qualified and
authorized to performit, and a court order requiring
themto cease fromdoing that. And typically, the
courts have been quite deferential to the colleges in
| nappropriate circunstances in ensuring that the
public is protected.

Where the | egislature has seen fit to
make this a controlled act, the courts are generally
pretty careful in denying an order for a person who is
not a nenber of one of the authorized colleges from
performng that act. And in the rare circunstance --
and it is rare where a person doesn't conply with the
court order -- they can be found in contenpt, fined
and all sorts of other renedies as well. So that's
the basic route | think by which that woul d be sought

to be addressed, sonetinmes nore effective in theory
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than in practice.

It's difficult, it's expensive, it can be
time consumng, but | think that our takeaway shoul d
be that if you are aware of an unauthorized person
performng the controlled act, just as you would be
W th respect to communicating a diagnosis, the report
shoul d be made so it can be evaluated. Yes?

PARTI Cl PANT: I n one of the slides, you
tal k about governnent funding, the noney that is being
put towards. Can you tal k about that?

PETER OSBORNE: Certainly. Psychotherapy
Is an initiative and a priority of the current
governnent in Ontario and they have announced
addi tional funding of just over $72 mllion for
psychot herapy over the next three years. Equally
I nteresting, however, there is precious little
definition about how that noney is actually supposed
to be used and how it is going to practically increase
access to psychot herapy.

Currently, there is not a Legal Ad
nodel, if you will, where psychot herapy provi ded by
| ndependent practitioners, those in private practice,
can be funded through a governnment fund, and it is
really in the course of being sorted out howthis is

going to cone into force. Are there others who can
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add to that at all, because |I know that's a topic that

is front and centre at Queen's Park now and at the
Mnistry of Health and Long Term Care precisely, as
you say, how this noney is going to be inplenented to
actual ly increase access to psychotherapy. Anyone
cone across that or been involved in this? Yes.
(Question from audi ence)

PETER OSBORNE: So the question is are
the two things related; in other words, making
psychot herapy a controlled act and access to funding.
So no, in the sense that the idea is that they are to
be concurrent but certainly, as | understand it, the
funding is for the controlled act of psychotherapy and
not assessnent or things of that nature, as Rick and
Barry were tal king about, that would not neet the
definition.

That said, | think the general sense of
the funding is that nental health services and the
provi sion of psychol ogical services in particular in
t he province are underfunded. That has to be a
priority, particularly in renote and non-urban rural
areas. |It's just not available, and I think that
while they are not related, as the controlled act
regime cones into force and therefore the provision of

psychot herapy that neets the definition is restricted
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to those who are qualified, there has got to be nore

fundi ng nmade avail able so that access to psychot her apy
I's not decreased at the very tine it should be
increased. So a real issue and I think a real sense
that, however this noney is deployed, $72 million is
not going to be sufficient to achieve that objective
particularly as it is rolled out over a few years.
Good, good questi on.

PARTI Cl PANT: So | don't have personal
experience wth this, but there was a letter in
today's Star fromthe head of Fam |y Services
Associ ation tal king about 10,000 people getting
psychot herapy online through their organization. So
l"mnot sure if they are -- you know, who is
eval uating how serious their disorders are or what is
happening in that area, but obviously it sounds like a
governnent initiative. They have to get |ots of noney
to treat that nmany peopl e.

PETER OSBORNE: Absol utely.

PARTI CI PANT: So we m ght want to | ook
into it.

PETER OSBORNE: And | will as well. No,

t hank you. Yes, sir.
PARTI Cl PANT: |' m wondering how t he

controlled act will inpact on how we refer to the term
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"psychot herapy"” in our sessions with clients, in our

notes and in our reports, when we're doing

psychot herapy that doesn't neet the definition of
psychot herapy. Are we no longer going to be in a
position to call that psychotherapy? Because for

I nstance, it would then inply that the person had a
serious disorder, particularly if we were sendi ng out
a note and for other reasons.

PETER OSBORNE: It's a good question, and
certainly over the course of the matters that |'ve
been involved wth for many years, |ooking at clinical
notes and records of psychol ogi sts and psychol ogi cal
associ ates, psychot herapy of course is referred to
t hroughout the treatnment notes. M sense of it is,
where you are providing treatnment, | would nmake
reference in the notes at sone point perhaps early on
in the relationship or where you reach the point where
you think the treatnent being provided neets the
definition in the statute, that you say so in your
not es.

And to be clear, that's ny own sense
again froma risk managenent perspective. |'m not
suggesting for a nonent that that's required in the
| egi slation but, to ne, if you nmake it clear in your

notes that the treatnent you' re providing neets the
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Act and I'ma nenber of the College authorized to

performthe controlled act; or the therapy I'm
provi di ng, an assessnent or what have you, does not
fit the definition and therefore does not -- is not a
controlled act that only a nenber of the Coll ege can
provide, if that's clear, | wouldn't be too fussed
about the fact that a nonth later in a treating note
or sonething the word "psychot herapy" appears.

| think the practical matter is it's
going to appear all the tinme and none of us are going
to be perfect in ternms of the way in which we define
it each time we use it. So just try your best to nmake
it clear the nature of the treatnent you're providing
-- controlled act, yes or no -- and then | think the
courts in nost circunstances woul d gi ve sone deference
and professional deference to those circunstances
where you nade it clear that you weren't providing the
controll ed act even though you referred to in your
not es psychot herapy, for exanpl e.

PARTI CI PANT: Thanks. That's hel pful.

PETER OSBORNE: You're welcone. [It's an
Interesting area. So | know we've got just a couple
of m nutes before you'll be relieved to know we can
get a coffee and a quick snack. Are we good to | eave

psychot herapy just for the nonent, and we can j ust
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take a mnute before we break if you wish and sw tch

gears and just do a quick note on el der abuse and then
we'll carry on with a couple of different topics after
we have a few mnutes to get a refreshnent.

BARRY GANG So we have a | ot of
guestions fromthe online participants. There are ten
times as many of themas there are of the people here.
You will all have the benefit of the questions and
answers as soon as we can put themup on the website,
and we will cone back at 10:45 very sharp. Thanks.

PETER OSBORNE: Perfect, thank you.

10: 45. Thank you.
--- BRI EF RECESS

BARRY GANG Ckay. |If everybody coul d
take their seats, that would be great. As prom sed,
we're starting right at 10:45 and going until 11:15
with Peter.

PETER OSBORNE: Thank you, Barry, and
t hank you to everyone. Lots of questions, as Barry
and Rick said earlier. W'Ill do our best to deal with
all of these on the website later. There are a nunber
of questions fromour colleagues joining us online, as
wel | as obviously here in the roomin Toronto.

And just before we nove onto sone of the

ot her issues, just a couple of points | just wanted to
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tal k about and clarify as a result of a few questions

| got during the break which are excellent. One, |
mentioned that if you're providing therapy and there's
a concern about whether or not what treatnment you're
providing nmeets the definition for the controlled act,
and | said good practice is to put it in your notes,
obvi ously, where you're a nmenber of this Coll ege and
therefore authorized to performthe controlled act,
it's less of an issue.

" m thinking of circunstances where you
may be in a clinical setting and there may be
I ndi vidual s assisting in the assessnent process, for
exanpl e, who are not nmenbers of the College, and if
what they are doing could potentially be considered to
be psychot herapy, it's those fol ks nore than nenbers
of the College that I think it's critical to be clear
about whet her or not they neet the controlled act.

Secondly, there were a nunber of
guestions and conmments about the funding that the
provinci al governnent has announced, all good
guestions. And just to be clear on that, our
understanding is at present that the focus of the
funding is for those individuals suffering from
noderate anxi ety and depression, so those are the

targeted individuals whomthe province is trying to
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I ncrease access to services through this funding, are

i ntended to be the recipients.

But that said, as | say, there are
virtually no guidelines or criteria setting out how
that funding is to be admnistered; if it's sinply
going to be funding nade avail able to CAVH, for
exanple, as it sees fit, consistent with the
obj ectives of the funding program or otherw se, but
the short answer is there is no guidance. For ne, for
exanpl e, the obvious question, how does a private
practitioner access this funding to provide services
to individuals who otherwi se may not be in a position
to receive it as a result of lack of resources. So
lots to - lots to think about.

Can we switch gears for a nonent and talk
about sone anendnents to two new pieces of |egislation
that relate to mandatory reporting for vul nerable
popul ations? And | nentioned before the break and |
tal k about in the materials about el der abuse.

Certainly, elder abuse was one of the
| ssues that was receiving a very high profile in the
medi a over the |last year or so which brought about a
nunber of these changes. But to be clear, while elder
abuse is an issue in one popul ation, elders, to whom

the legislation applies, it's really to any vul nerabl e
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persons, and particularly it is directed at facilities

providing care or where they are residing. So while
we tal k about this and it often is elders, it is
anyone who is vulnerable, and we'll talk about what
t hat neans.

It is not just elders. It could well be
a patient or a client who is 20 years old but who is
I n need of assistance and, in particular, protection
to avoid abuse. It grew out of the inquiry arising
after the conviction and guilty plea, many of you wll
remenber a nurse working in a long termcare facility,
El i zabeth Wettl aufer and her conviction for nurder as
wel | as attenpted nurder and aggravated assault with
respect to the admi nistration of various substances to
bring about the death of patients in her care and the
care of the facility at which she worked. So two | aws
that require reporting of abuse, let's say that, and
the inportant takeaway | think for us today is that
reporting obligation can arise even where the
information is confidential or private or privileged.

So what does all this nmean? As Rick was
remnding nme, and he is dead right, it's based on
facilities and places of residence. That's the focus
and target, if you will, of the legislation. So we've

got long termcare hones and retirenent hones,
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different at | east as defined in the |egislation, and

these will be facilities where many of your clients
and patients are resident, long termcare or

heal thcare facilities designed for adults who need
24- hour care, and again, 20-year-olds, 80-year-olds,
not just elders for sure. The Retirenent Hones Act,
residential conplexes for seniors who are 65 or over
who can |ive independently and may require or not
require varying |l evels of assessnent, treatnent and
care. So Long Term Care Hones Act, so rehab
facilities, all sorts of facilities, including again
but not limted to el ders.

What does abuse nmean? Physical, sexual,
enotional, verbal or financial as defined in the
regul ations, and there is a lengthy list in the
regul ati ons under each Act, but the key takeaway is it
certainly can be physical, sexual, but it can also be
excl usively enotional, verbal or financial, taking
advant age of those vulnerable to access their assets,
for exanple, and try to get themto sign over assets,
things Iike that.

How does the nmandatory reporting schene
wor k? Miust have reasonabl e grounds to suspect that
one or nore of an enunerated |list of things has

occurred or may occur, and it's mandatory because the
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| anguage used is "shall imediately report the

suspi cion and any information upon which it's based to
the director” and the director provides that there is
a hotline, as we'll cone toin a fewmnutes, as to
how t he reports can be nade.

But what is it concerned about? | nproper
or inconpetent treatnent or care that resulted in a
harmor risk of harm abuse of a resident by the
| i censee or staff that resulted in a harmor risk of
harm unl awf ul conduct; m suse or m sappropriation of
t heir noney;, msuse or m sappropriation of funding.
The extreme cases we've seen of that are where the
patient or client has, in fact, died and there still
are governnent assistance cheques received. W've
seen those stories but there are many exanples we can
all think of with respect to the m suse or
m sappropriation of funding, but that is essentially
the criteria in which there is a positive obligation
to report in respect of sonmeone who is in a long term
care facility.

And as | nentioned a few m nutes ago, the
duty to report exists, nmandatory, even if the
I nformati on you receive and on which your concern is
based is confidential or privileged. So it is no

answer to a failure to conply with the nmandatory
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reporting obligation to say that the informati on was

provided to nme in extrenme confidence, and again, no
particular surprise | think here. The idea is to
encourage the safe reporting and to effectively reduce
the harmor risk of harm however the information cones
to your know edge.

It applies to nenbers of all RHPA
coll eges, so all of you for sure, and that is set out
in the legislation, and there is a very simlar
paral | el proceedi ng under the Residential Honmes Act
again, and this is so generally for seniors 65 plus
who are in a residential care facility but may not be
receiving long termcare or have cognitive deficits,
for exanpl e.

Abuse is defined broadly the very sane
way. It includes enotional, verbal or financial
abuse. There is a parallel reporting obligation,
again, simlar although not identical. This is again
for those in residential hones, inproper or
| nconpetent treatnent, abuse, unlawful conduct, m suse
or m sappropriation of the resident's noney. And
again, the sane duty applies and the sane enabling
criteria apply; whether or not the information you
recei ved was confidential or privileged, the

obligation still exists to nmake that report.
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So every nenber of the College is subject

to the duty in both of these separate pieces of

| egi slation, long termcare and residenti al

facilities. Howis that done? There is a 1-800
nunber for the Long Term Care Action Line which we can
provide online followng this synposiumif that's of
interest. |It's easily accessible online and that is

t he principal nethod by which the reports are supposed
to be made; and alternatively, there is a retirenent
honmes regul atory authority which i s equi pped now to
receive those reports as well, and either of those are
accept abl e avenues for reporting.

Again, where a report is nmade, just from
a ri sk managenent perspective, | would nake a clinical
note to that effect. |If there is an issue ever down
t he road about whether action or appropriate action
was taken or not, | think you want to be able just to
say here is ny clinical note, I nmade that phone call
on such-and-such a date and therefore conplied with ny
reporting obligation.

Inevitably, if unfortunately these issues
cone to the fore for you when there is an adverse
event and then there is a retrospective inquiry about
who reported what, when, and it's nice just to have a

short note in your file as to whether or not a report
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was made. And having said that, and this relates to

one of the questions and comrents | got over the break
as well, the mandatory reporting under either of these
pi eces of legislation -- and so, too, the mandatory
reporting in respect of young persons under the age of
18 -- it requires sone professional judgnent; right?

There is a mandatory obligation to
report, but it still requires that the circunstances
be reasonable and neet the criteria in all of these
Acts. It's just as it is unprofessional to fail to
report where there is a circunstance that requires
protection, so too | think it's inappropriate to junp
the gun, if you will, and swanp the reporting |ines
wth reports where really there isn't a concern and
some significant consequences can flow fromthat. So
as wWth every single thing you do, professional
judgnent is required at all tines. Barry, yeah, we
have sone questi ons.

BARRY GANG Yes, there's sone questions
comng in. The first one is, does the legislation
speak only to staff on resident abuse, or does it
cover resident-on-resident abuse? | can take a guess
at that based on what | read, and you can |et ne know
if I'"mright but both Acts within the things, the |ist

of things that are to be reported, tal k about abuse of
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a resident by anyone or neglect of a resident by the

| i censee or staff.

PETER OSBORNE: Absolutely right. So, if
we | ook at section 24(1)(ii) just in the mddle of the
page -- and for those online, I'mat slide 23 -- Barry
Is absolutely right. |It's abuse by anyone. So it's
not just staff, although it certainly includes staff,
resident-on-resident. Really, it's a harm based
approach, so whonever is causing the abuse to occur,
the reporting obligation arises. It could be a
roommate as well as staff for sure.

BARRY GANG  Anot her question is, is
there an obligation to tell your clients when you're
getting informed consent that you have a duty to
report?

PETER OSBORNE: Good question. What do
fol ks think about that? Yeah, | think it's not
specified in the legislation, but I think it's good
practice for sure, and | know sone practitioners have
notices in their clinical or office setting saying
that, that as a nenber of this college, a regul ated
heal th profession college, | have a mandatory duty to
report abuse, and | think it makes good sense.

Certainly, the obligation arises and

applies to you whether or not you've got consent for
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sure. That's the whole purpose of the |egislation,

but | think absolutely that's right. You should tell
people that that is a possible consequence.

BARRY GANG Here is another interesting
guestion. | don't think |I've seen the answer to it
anywhere. Do hospices fall under long term care?

PETER OSBORNE: Good question. M view
Is they do. They are not specifically enunerated in
the | egislation, but when you | ook at the definitions
-- and they are set out nore fully in the material,
these are just highlights -- but long termcare
facilities, healthcare facilities designed for adults
who need 24-hour care. Depending on the |evel of
services provided in a hospice, | can foresee nmany
exanpl es where those facilities would fit that
definition, and it could be that they al so neet the
definition for seniors who can live independently but
require some limted care.

So the short answer is | think you' ve got
to look alittle bit at what the services the hospices
providing are, but ny takeaway, again, if you're
absol utely confident that there is abuse that woul d
attract a mandatory reporting obligation and your only
concern is whether or not hospice net the definition,

| woul d give sone serious consideration to making the
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mandatory report to protect the resident, even if it

were determ ned down the road that the particular
hospice in which that person lived didn't qualify.
Good questi on.

kay. So it covers elders for sure, not
limted to elders as | say at all, but lots of issues
to think about there and we'll see what happens. To

date, there have actually not been all that many

mandatory reports. It is expected that those wll
I ncrease over the next few years and we wll see if
that, in fact, occurs. | know we have sone questions

at the back here,.

PARTI CI PANT: Yes, sorry. | just wanted
to ask to whom does one report if the abuse is not
occurring with any kind of a residence. So for
exanple, if the abuse is at the hands maybe of a child
who is taking care of an elderly parent, and
especi ally maybe where it's not sonething that woul d
be obvious |ike physical abuse that you woul d report
to the police, but say psychol ogi cal abuse or
enoti onal abuse, whom would you report that to?

PETER OSBORNE: So certainly if the
vul nerabl e person is in facility, | would report it to
one of the hotlines there, and that certainly would

apply to abuse by a famly nenber or caregiver, a
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child, often an adult child if the person is elderly,

and so too if it's by a parent for a young person who
is in acare facility. And ny sense woul d be that,
wherever the person were residing, | would report to
the hotline and get their advice on whether or not a
report should be nmade el sewhere as well, but certainly
it clearly applies to abuse by famly nmenbers for
sure, including their kids.

| think do we have one nore question back
there or no? W're good, okay. Any other questions
or thoughts on this? Lots to think about, and it's a
difficult decision to nake, given the circunstances
that can flow froma nmandatory report for sure.

Barry.

BARRY GANG Here is another one that
canme in. Do these reporting requirenments apply to
peopl e who are receiving care at hone, as opposed to
ina facility?

PETER OSBORNE: So that | think ties
right into the question being asked at the back a
m nute ago. GCenerally, they are care-directed, and so
It's a very fair question and one that is the subject
of much debate. As you read the technical
definitions, it appears not, but it seens to ne that

If there is a concern of abuse, if it's reported to
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the hotline and they say we can't do anything about it

because this individual resides at hone and is cared
for there by famly nmenbers, not our problem I think
if it were ne -- and again being confident that abuse
was occurring -- | would report it to the police in

t hose circunstances and leave it to themto

I nvestigate the matter.

But certainly these two pieces of
| egislation are facilities-based. They are directed
to the | ocation where the person resides and it is a
very fair point. W can all foresee exanples of
abuses that occurs outside those facilities for sure.
Yes, thank you. Sorry.

PARTI CI PANT: | see that the wording in
the |l egislation says a person who has reasonabl e
grounds. Does this nean that there is an obligation
to report even if one doesn't have a professional role
in the situation?

PETER OSBORNE: It does. That's a very
good point. So even if you are not the treating or
assessi ng psychol ogi st or psychol ogi cal associ ate, as
a nmenber of the College, the reporting obligations
apply to you. So if you are providing treatnent, for
exanple, in a facility and you are reasonably certain

t hat abuse is occurring to another patient or resident
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in the facility who is not your patient, you very nuch

still have the obligation. Good question. Even
t hough you are not involved in their treatnent.

(kay. Lots to think about there, and if
we continue the discussion over the next year or two,
again, | would be very interested in seeing after a
while and this legislation has been in force for a
year or two whether or not it's posing practical
difficulties for you and how often you are being faced
with those clinical decisions to nmake.

So |'mconscious of tine. Let nme switch
gears if | can just for a mnute before we get to Rick
and tricky issues. | wanted to talk just for a few
m nut es about changes to the Regul ated Health
Pr of essi ons Act brought about as a result of Bill 87.
Again, this is part of the governnment's initiative to
try to strengthen the | aws around sexual abuse and the
prevention of sexual abuse for all individuals in
Ontari o.

And there was a task force |led by |aw
prof essor Maril ou McPhedran, many of you are famliar
with, and there has been lots been witten about that
report. Sone of you nmay have been involved in that
task force, but Bill 87 and the |egislative anendnents

are part of the fallout fromthat report.
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So again, these changes cane into effect

| ast May, end of May 2017, and really what are we
tal ki ng about here? For sone tine, as you all know,
t here has been mandatory revocation in the Health
Prof essi ons Procedural Code arising out of a finding
of sexual abuse that was defined to include a certain
nunber of acts. So in other words, not every finding
of sexual abuse results in mandatory revocation of
their certificate of registration, but certainly sone
on the enunerated |ist do, and that |ist has now been
expanded.

There is al so an expanded definition of
“patient” in the context of sexual abuse, and we'l|l
tal k about what that neans very briefly, and there are
sonme changes to the interimorder powers. \Wat are
i nterimorder powers? As sone of you may know, there
are circunstances under the Code in which the Coll ege
can i npose an interimsuspension of a certificate of
registration in advance of a finding of professional
m sconduct and a final finding by the discipline
commttee and the circunstances in which interim
orders, pending an outcone of the hearing can be nade,
has been expanded.

So just quickly what are we tal ki ng about

here you should be aware of it? Again, there is a
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mandat ory revocation in respect of sexual abuse

according to a list set out in the Code. This is
slide 32 for those joining us online. And

I nportantly, there are two new additions to the |ist
which rel ate to expanded circunstances of touching or
ot her conduct which will now attract the definition of
sexual abuse and therefore the expanded definition of
t hose circunstances in which nmandatory revocation
occurs.

Agai n, we have seen a nunber of nedia
reports over the |ast year or two where sone of the
colleges -- and in particular, the College of
Physi ci ans and Surgeons -- has been under heavy fire
for circunstances in which there has been a finding of
sexual abuse but no mandatory revocation, and this
expanded |ist which we've highlighted there is
I ntended to address the broader set of circunstances
in which there is no discretion in the discipline
comm ttee; revocation nust be ordered by the
committee.

So Bill 87 adds sone of the circunstances
whi ch we've just tal ked about, and the second change
of which you should be aware is even where a finding
of sexual abuse is nmade but mandatory revocation is

not ordered -- there is an inappropriate coment,
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| nappropriate touching, but not the nature of touching

that's caught by the list -- there has to be as one
termof the order inposed at | east sone period of
suspensi on.

There was a concern that there were too
many findings of sexual abuse but where different
col | eges had ordered various things, including
remedi ati on, boundary courses, increased education and
boundary awareness, but not a suspension, and the
| egi sl ature has been clear, hey, if there is a finding
of sexual abuse of any kind, at |east sone period of
suspensi on has to occur.

Who is a patient to which these
provi sions apply? The Act has now changed so that
it's clear that it's not just a patient or a client to
whom you are providing clinical services. It's an
I ndi vi dual who was the nmenber's patient/client within
a year or such longer as may be prescribed fromthe
date on which the individual ceased to be the nmenber's

patient, or anyone who is determned to be a patient

I n accordance with the regulations, and we'll talk
about that.

So this is to address -- and we'll talk
about a couple of the cases as well, nmany cases

i nvol ving coll eges froma nunber of the regul ated
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heal t h professi ons where there has been a sexual

rel ati onship, often consensual, and the nenber has

def ended ensui ng professional conduct proceedings wth
t he defence essentially that the counterparty in the
relationship was not a patient, not a client at the
time the sexual relationship occurred, and therefore

t hey ought not to be prohibited from doing that.

And here you've got the baseline period
of one year or such longer period of tinme as may be
appropriate in sone circunstances, but a mninumof a
year between the date on which the individual ceased
to be nenber's patient and the intinmate rel ati onship,
whi ch again | think makes good sense and we'll talk
about these in a mnute just when | offer you a brief
comrent concerning a couple of cases that have been
deci ded over the course of the last year. So this
again is all to address candidly the situation where
there is said to be a term nation of the relationship,
if you will, on the way to the hotel and they are
trying to ensure that in those circunstances there has
to be a significant period of tine between the two
rel ati onships, and we'll cone back to that.

A qui ck conment on interimorders, the
ol d section has been struck out and the new section is

here. W've got that at slide 35. | won't spend any
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time on this. Just ny quick takeaway for you on this

I's, the key is an interi msuspension can now be
ordered at any tinme follow ng recei pt of a conplaint.
Previously, it was after there had been an

I nvestigation and a referral to the discipline
commttee. Now, if there is a conplaint received that
suggests that there is an immnent risk of harmto

I ndi vi dual s who nay be receiving treatnent, the
certificate of registration can be suspended ri ght
away.

O her changes that are just of note for
you, interimorders cannot inpose gender-based terns,
conditions or limtations. |In circunstances, a nunber
of the colleges historically have inposed terns where
there was a pending allegation of sexual abuse of a
patient, for exanple, or inappropriate sexual conduct
that there be a nmale chaperone or a fenal e chaperone
required for certain assessnents or treatnents, nore
for physicians than psychol ogi sts, but certainly there
are circunstances when that coul d apply.

The new | egi sl ation says there cannot be
any gender-based terns. So there nmay be a requirenent
for a third party chaperone, a requirenent for a
certain subset of exam nations, but it can't be

defined on a gender basis. Interimorders again can
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be made any time and they are in force until the

matter is disposed of one way or the other.

Lots to think about here, and we can deal
with this just in the interest of tine online and
afterwards in the discussion, but it wll be
Interesting to see, | think, whether the expanded
definition of sexual abuse that attracts revocation
fixes the problens and the abuses that the governnent
Is trying to address.

A quick note on the privacy |egislation,
and I'Il go through this quickly. |'m conscious of
our tinme and I don't want to spend a |lot of tine on
this, just give you the quick takeaways on this. And
again, there haven't been sone significant changes
this year, but just a quick prinmer again on privacy
and what it neans for you in your clinical notes and
records.

So we've got the federal act that refers
to information collected in the course of a commerci al
activity. It's not limted to health, but the
enphasis on the commercial activity, so think I MEs,

t hi nk psychol ogi cal exam nations, et cetera, and those
are the circunstances in which the federal statute
Pl PEDA, the Personal Information Protection and

El ectroni ¢ Docunents Act, wll apply. So we'll cone
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to this in a second what it nmeans, but information

collected in the course of a comercial activity.

And then, as | say, we have of course got
what we call PHI PA, the Personal Health Information
Protection Act, Ontario only, that applies to all of
you, and it is specifically directed towards the
col l ection and use of personal health information,
whet her or not there is any conmercial activity,
whet her or not you receive a fee, whether or not it
was an assessnment, a custody and access assessnent for
whi ch you were paid, an independent psychol ogi cal
exam nation, anything. And the idea is that there has
to be -- any personal information is the takeaway
answer, has to be protected and the confidentiality of
that information maintained by you in the way in which
you keep your records.

There is a Municipal Act, just so you're
aware of it as well. | know sone mnunicipalities now
have psychol ogi sts and psychol ogi cal associ ates on
staff, so they in particular would be subject to the
muni ci pal freedomof information legislation, and it
provides for a protection schene as well, to again
ensure in a consistent way the privacy of the
i nformation protected. And there is an enunerated

list of facilities to which all of these acts apply,
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but clearly they apply to all RHPA professionals. And

there are exceptions and circunstances in which

di scl osure can be nade, the obvious one being the one
we just tal ked about, the mandatory reporting
obligation, and there is a schene set out when there
Is an objection to information that is sought to be
reveal ed and the circunmstances in which that exception
can be sorted out.

There is a privacy legislation review
ongoi ng right now. Many heal thcare custodi ans, health
I nformati on custodi ans, hospitals, CAVH |ong term
care facilities are concerned and there is a debate
about whether the protection is too broad or too
narrow and whether or not the obligations strike the
ri ght bal ance, and that is under review right now, so
stay tuned on that and that will cone over the next
year or so.

There is mandatory reporting under PHI PA,
so that again is the Health Information Protection,
mandatory reporting to the Privacy Conmm ssioner where
t here has been a breach; a theft or loss or
unaut hori zed use or in disclosure. |If you |look at the
privacy cases that have occurred with the Comm ssi oner
in terns of again practical takeaways for you,

clinical notes and records, don't |eave themin your
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car. |If you go out for dinner to stop at the

restaurant on the way hone fromyour clinic before you
go hone, take themwth you. Laptops should be
encrypt ed.

Most of the cases | would say are the
I nadvertent |leaving of a laptop in a public place or
breaking into a notor vehicle, often which I think the
personal health information was probably not the
target of the theft, but that occurs and the Privacy
Conmm ssi oner has conme down very hard in circunstances
like that. So if you can access renotely your
el ectronic records through your |aptop, make sure that
the access is encrypted, and if you' ve got any records
on your laptop -- many practitioners don't | know at
all, but many do -- nmke sure that you' ve got
appropriate encryption and protection on your | aptop
to ensure that it's nore than, for exanple, sinply a
M crosoft password to access your hard drive if it
contai ns personal information of your clients.

The mandatory reporting occurs -- and
we're looking at slide 49 -- where the information is
sensitive, certainly where it involves nmany
i ndi vidual s' information. |In other words, if you had
your notes for all of your clients on your |aptop and

the Comm ssioner will take into account whether nore
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one custodi an or agent was responsi ble for the breach.

It occurs. Things do happen. The point is that
you' ve got to take reasonable neasures to try to
protect the personal informtion.

Al right. Just to finish up then, can I
offer just a couple of mnutes just on a couple of
cases and these | thought were just interesting
clinical manifestations of sone of the issues we've
tal ked about earlier this norning and circunstances
where there was an issue about, for exanple, whether
or not an individual was a patient.

The first one, a case called Cokie, a
dentist. There was a finding that the nenber had
comm tted sexual abuse and the main issue in the case,
since there was an adm ssion of sexual relations,
whet her or not the counterparty was a patient at the
time it occurred, which was the main defence of the
menber. And of course, all of these cases apply to
all RHPA nenbers, so us as well in ternms of being
psychol ogi st s.

So we've got sexual relations October
2006. There had been an appoi nt nent about three weeks
earlier in Septenber and, indeed, there was a clinical
appoi nt nent that had been scheduled to take place down

the road a few nonths later in February 2007. There
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was an email with a clinical purpose on Novenber 2,

2006. So again, not a personal or intimate email but
one wth a clinical purpose, and that's inportant
because that occurred about two weeks after there had
been a sexual relationship.

And it's interesting, and | thought this
m ght be of interest to you given the fact that | know
I n many circunstances treating relationships for
psychol ogi sts and psychol ogi cal associ ates can be
episodic in nature. So give sone thought in your
treatment and in your clinical notes and records to
when the treating relationship ends.

In this case, the professional said,
well, the treating relationship was episodic, it
started and stopped nany tinmes over the course of a
nunber of years, and so the fact that | had a clinical
email to ny client after there had been a sexual
rel ati onship doesn't nean necessarily that the
clinical relationship continued throughout and
therefore the nenber is guilty of sexual abuse; but
rather, it can be episodic and start and stop as that
occurs.

Just stopping there, do people here have
epi sodic clinical relationships where you woul d

consider your treating relationship to start and stop
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with the sane individual over tinme? Anyone do that?

|"m seeing lots of nodding. So be careful is the
takeaway fromthis case, and in circunstances where

t hat occurs, you' ve got to | think docunent very
clearly that the treating relationship has ended and
this individual is no |longer your client, and if they
come back to see you follow ng anot her bout of
depression or a particular circunstance a year |ater,
that a new clinical relationship begins.

And this sane thenme occurs in a couple of
cases that arose in the circunstances of our friends
at the College of Massage Therapists. There was a
sexual relationship in the Edwards case that's
consensual, so it's not a case of a non-consensual
rel ati onshi p obvi ously.

The | ast professional treatnent in
January 2014. A week later, there is an email in
which the client expresses her feelings for the RHPA
professional and the discipline conmttee found that
t here was sexual abuse of a patient by an RHPA nenber.
So even here where the sexual relationship was after
the end of the treating relationship so docunented,
the discipline can be found that it wasn't sufficient.

The client/therapist relationship

conti nued because there was no clinical reason to
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di scharge. The termnation of the client/therapist

rel ati onship doesn't consist of sinply drawing a |ine
after which the professional abdicates their
professional responsibilities.

This is consistent with the way the
courts treat this. So in many of these cases, you
have got a circunstance where there is an intimate
rel ati onship and the RHPA professional says that's
fine because | ook at ny chart, the treating
rel ati onship ended a year earlier.

My takeaway fromthese cases, that may
very well not be enough. Wis there a referral to
anyone else? Was there a formal letter or email sent
to the client formally termnating the relationship
and providing aftercare advice; if your synptons
continue, if there's an issue, you can call ny office
and we can begin a treating relationship again, et
cetera, et cetera. The point being, sinply putting a
note in the records to the effect that the clinical
rel ati onship has ended is not going to be enough.

And the very sane circunstance arose in a
case Tekien, again, a nmassage therapy case. A sexual
rel ati onship began. There was the last treatnent a
week earlier but no notes inthe file at all to

i ndicate that the treating relationship had ended.
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There were daily near constant phone calls, emails and
t ext nmessages, and what the commttee found -- and
many courts have done the sane thing -- is that there

was a dual relationship.

So the client/therapist relationship did
not end, even though the therapist had given advice to
the effect that, although it wasn't charted, the
treating relationship had ended. So just things to
t hi nk about there, takeaways, and there are
circunstances in which | think there nmay be a personal
relationship with a former patient. Be very, very
careful in terns of what is happening.

The courts have said really froma
practical perspective the safest thing, formally refer
that patient to another treating professional to nake
it crystal clear that your treating relationship has
ended. And lots of coments in there | think that are
sel f-explanatory and we don't need to tal k about.

| know there are questions probably about
a lot of things we tal ked about but | wanted -- |'m
conscious of the time and I want to turn it over to
Dr. Morris to deal with his tricky issues and then we
can continue the discussion afterwards if that makes
sense and we'll try to deal with all of the questions

online as well. Thank you so much. Dr. Morris.
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DR RICK MORRIS: Ckay. AmIl on? Can

you hear ne? Geat. Okay. Good norning, everyone.
Many of you have participated in these kind of
presentations |'ve done before, so I'mnot going to go
t hrough ny whol e usual set of rules. The scenarios
that | provide to you, they are all based on questions
or inquiries that have cone into the Coll ege.

On the nultiple choice ones, just to
remnd you, when I['mcomng up with the answers that
| ' m suggesting or putting out there, | don't
necessarily worry about whether one is right and all
the rest are wong, because it's not that kind of
exam nation. So if you see one you like, don't
necessarily stop and say all the rest nust be wong
because that's not necessarily the case.

This needs to be, for it to work,
interactive but it can really only be interactive in
the room W'Ill certainly try and answer as nmany
guestions as we can, but given the delay, it's really
hard to do it for the people who are participating by
webinar. So hopefully, if there are questions in the
room those will be exactly the sane questions as the
webi nar people m ght have wanted to ask.

For sone of these scenarios, if you | ook

t hrough them you may recognize them Ohers, so
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those may be refreshers or a review QO her ones m ght

be brand new. Anything we don't get through -- and |
don't think we're going to get through all of them --
"1l endeavour to wite up and put into the next
e-bulletin or the one after that. One of the problens
in followng Peter, and |I've done this before, is he
soneti mes gives away the answers to sone of the
guestions that |'ve provided or sone of the suggested
answers that |'ve had, but that's just the way it goes
and it will probably get us through it maybe a little
bit quicker.

So having said that, okay, here is the
first one: M 17-year-old client reported that she
had been abused in her hone and is worried it may
happen again. | thought | was famliar with ny
mandat ory reporting obligations but then | began to
second-guess nyself. Just to be sure, | consulted
with a col | eague.

My col | eague was correct in telling ne,
okay, what? | have an obligation to report the abuse
as the client is under 18; or | do not have an
obligation to report the abuse as the client is over
16; or | may have an obligation to report the abuse as
ny client has two younger siblings living at hone; or

| may report to the CASif | wish, but it's not
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mandatory; or | have an obligation to report if a

client of any age tells ne about being abused as a
child. So I'mturning to the people in the room give
me SOome guesses.

PARTI Cl PANT: | think nunber three is
probably the best plan.

DR RICK MORRIS: (kay.

PARTI Cl PANT: |If there is any risk of

abuse to the younger children, that has to be

N N D N NN P P P PP PP PR
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reported.

DR RICK MORRIS: kay. So we have a
vote for nunber three; if there is a risk, the
| egi sl ati on woul d expect, according to what you're
saying, that if there is a risk to other children,
even though it's not this client, then you would have
reason to report. GCkay. So people |ike that answer,
people don't |ike that answer?

Ckay. \What about any of the others? As
| say, there may be nore than one. G ve ne a nunber

PARTI Cl PANT: One.

DR RICK MORRI'S: Nunber one? Nunber
one, | have an obligation to report abuse as the
client is under 18. Agree or disagree?

PARTI Cl PANT:  Agr ee.

DR. RICK MORRIS: Agree, the client is
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under 18, so | have an obligation to report. All

right. You were saying nunber two, which is opposite
from-- which is opposite or contradi cts nunber one.
So we have a little bit of a disagreenent on whet her
nunber one or nunber two, and that's the whol e age
thing and that relates to sone of the stuff that Peter
had tal ked about.

kay. So we've had sonme conversation on
one, two and three. What about four and five, where
do they fit? Are they -- would you say those are true
or false if this was -- if we look at it that way?

PARTI Cl PANT:  Nunber four.

DR. RICK MORRI'S: Nunmber four you like?

PARTI Cl PANT: Between 16 and 18 is
vol untary.

DR RICK MORRIS: kay. So nunber four,
you woul d |i ke, pick that out as a reasonable option
that if you consulted your colleagues and they told
you that, that would be one that you would certainly
consider. Gkay. \Wat about nunber five, if you were
told that by your coll eagues that, listen, you had
better report because a client of any age tells you
t hat when they were a child they were abused, that's
reportable to the CAS? True or false? False?

kay. Let nme run through themas | see
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it. So | would have chosen -- if I'mlooking for
things that are possible alternatives, | would have
chosen not nunber one, not nunber two. | would have

chosen three and | woul d have chosen four.

If a person is over 16, there is no
obligation to report, and "obligation" is a really
i nportant word and that's one of the things that Peter
was stressing. So there is no obligation to report.
The reporting, there certainly is an obligation if the
person is under 16, but if they are over 16 -- and the
timeframe we're tal king about is one day over 16 and
one day younger than 18 -- then there is no obligation
to report, however, nunber four would kick in, and
that's the new piece of |egislation.

The new section, the bill that Peter was
tal king about, it has anended the Child and Fam |y
Services Act, section 71 that tal ks about reporting,
to indicate that if you believe that one of the
conditions -- and if you |l ook through the CFSA, it has
got like 10 or 11 things that you have to worry about
I f you're thinking about reporting child abuse. |If
one of those conditions exists and the individual is
between 16 and 18, then the |egislation now gives you
the perm ssion, | guess it is, to report.

Bef or ehand

- it not only gives you the
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perm ssion to report, it also gives the CAS sone

authority to do sonething with that, because
previously if you went to report the abuse of a
17-year-old, the CAS really didn't have anything in
their authority to do anything with your report.
Well, now they do. Now they have authority to do
sonething with it, but as we stressed, it's not a
mandatory, it's an optional. |It's certainly stil
mandat ory under 16, nothi ng has changed, but the over
16 to 18 definitely is now an optional kind of thing.
Yes?

PARTI CI PANT: Wen you say nmandatory as
opposed to optional, does that nean that an individual
who is over 16 but under 18 that even if the person
doesn't give permssion for the information to be
rel eased that there is still the perm ssion to rel ease
that confidential information to the CAS?

DR RICK MORRIS: Yes, that's ny
under standi ng that the conditions, the authority to
breach confidentiality and the safeguards which we
have when we breach confidentiality under the
| egi sl ation, those would all apply. So no, you
woul dn't require the individual's thing.

The ot her one that was chosen, and

certainly this is one that | would agree with, is
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nunber three. The |egislation talks about reasonable

grounds to suspect that a child may be abused, may be
I n danger, that sort of thing, and it doesn't
necessarily relate only to the individual who is
talking to you. So if you have reasonable grounds to
suspect that there are other siblings at hone who may
be in danger or in need of protection, that becones a
mandatory reporting obligation. And so it doesn't
matter what the age, and it doesn't nmatter what the
age is of the person who gave you that information.
They coul d be an ol der individual where there isn't
any question about whether you would report, but what
they're telling you | eads you to be concerned about
chil dren under 16 who are still at the honme sonewhere.

And nunber five is not correct, there is
no obligation, if none of the other things apply and a
35-year-old tells you, explains to you that when they
were a child they were abused, if nunber three doesn't
apply or some variation on nunber three doesn't apply,
t hen you woul dn't have the reporting obligation.

Ckay. Al right. The next one, call
this one "Duty to Ofset Harnmf'. You have serious
concerns that your client may be self-hurtful. You'd
like to | et soneone know about these concerns but are

worried about the negative inpact this will have on
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your therapeutic relationship which has been quite

difficult to establish. The client has expressly
forbi dden you to speak with anyone about any aspect of
hi s therapy.

You consult your colleagues -- once
again, we do that -- and you get a variety of advice,
which is often characteristic of consulting with
col | eagues, so you get a variety of advice. Based on
t hese consultations, you decide it would be
appropriate for you to do what?

s it appropriate for you to ignore his
wi shes and informthe police of your concerns as
PHI PA, Personal Health Information Protection Act
requires that in such a situation one nust informthe
police to elimnate or reduce the significant risk of
serious bodily harm or would you maintain the
client's confidentiality as he has requested and
continue to work with himin an effort to reduce his
sel f-hurtful behaviour; or ignore his w shes and tell
his fam |y about your concerns as PHI PA permits you to
do this in order to elimnate or reduce a significant
risk of serious bodily harm or would you indicate to
the client that you' re very unconfortable keeping this
secret and unl ess he provides consent, you'll have to

term nate your therapy. O possibly would you keep
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this concern confidential, although you'd |like to

I nform soneone about your concerns, your hands are
tied as you did not nention this possibility as part
of your list of limts of confidentiality at the
outset of therapy?

Do we have sone takers? One, two, three
four? |1 often say one, two, three, four and/or five,
but there are sone that are nutually exclusive. So
one, two, three, four, five, who wants to take a
guess? Twenty percent chance of getting it right,
maybe nore because there's nore than one. Yes?

PARTI Cl PANT: Three, if you're concerned
that there's a serious risk of self-harm

DR RICK MORRIS: (kay. So we have one
person who |ikes nunber three, if you' re concerned
about the harm then you're permtted under PH PA to
tell the famly, for exanple. If we had a show of
hands, woul d peopl e agree? Agree, agree, agree? Do
we have disagree? Can | see disagree? |Is there lots
of disagree? There's a few disagrees. Ckay.

Al right. So we had sonebody that said
nunber three. |If you didn't |ike nunber three, is
there anything that you do |ike, or any others even if
you |li ke nunber three that you do |ike? Nunmber two,

mai ntain the confidentiality as requested and conti nue
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to work with themin an effort to reduce his self-
hurtful behaviour. |Is that a reasonable and possible
alternative? |Is that a legal alternative? | guess

that's another way of putting it in ternms of PH PA and
what it requires or what it suggests.

PARTI Cl PANT: |t depends how serious the
risk is.

DR RICK MORRI'S: It depends how serious
the risk is. GCkay. Wuat part of it -- what part of

it -- let's say it's a very serious risk. Could you
still do nunmber two? Do you have the option of doing
nunber two should it be -- even if your clinical

judgnent is that it's a serious risk? Do you have
t hat option, because that's what this would suggest?
PARTI Cl PANT: Maybe if this person was at
ri sk for suicide.
DR RICK MORRIS: Sure, yeah. So do you
have the option to do nunber two?
PARTI Cl PANT: | don't think so, no.
PETER OSBORNE: Ckay. You would say you
woul dn't have the option to do that. GCkay. What
about nunber four? You don't want to breach his
confidentiality but you also don't |ike the idea of
the secret, so you're going to just termnate his

t herapy? Hopefully not, hopefully you didn't |ike
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t hat .

What about nunber five? Before we go
back to the other ones, what about nunber five? Do we
have an obligation to |let themknow prior to -- at the
outset of therapy? Yes, we have an obligation. |
won't ask the question. Yes, we have an obligation to
| et clients know at the outset of therapy what our
limts of confidentiality are. If we mss one in
goi ng through our |ist, does that nean that they get a
pass on that because that's what this woul d suggest?

| forgot to tell them one of these, so
obviously since he didn't have fair warning, mnmy hands
are tied and | can't do anything about it, and it
woul d apply to this or child abuse reporting or
anything else. Have | convinced anybody that nunber
five is a good answer? No, good, |I'mglad because it
doesn't really matter, and | think Peter nentioned
this in passing that whether or not a person is
informed of the limts of confidentiality, if they are
legal Iimts of confidentiality, if the Iegislation
says in this circunstance you nust do such-and-such,

t hen, you know, you nust do that.

Certainly, you'll have a clinical problem

because your client is going to feel betrayed and

conplain to you that they never would have told you if
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t hey had known and all that sort of thing. None of

that would matter in terns of this.

Ckay. So | can tell you, let nme just run
t hrough. Nunber one, | see nunber one as being an
I ncorrect response, and the part of it for ne -- does
anybody see what part of it |I would have a problem
with? The part that | have a problemwith in terns of
knowi ng PHI PA is this suggests that PH PA requires --
"requires" neans that the | aw says you have to do it
-- requires that in these situations you have to
I nformthe police.

There's two problens with that. One is
t hat PHI PA does not require, and two, PHI PA does not
suggest who you m ght express your concerns to. So
that then noves us basically to nunber three, which is
an acceptabl e answer under the law in that you can
i gnore this person's express concerns about
mai ntaining his confidentiality because PHI PA permts
you -- and | think that's an inportant distinction to
make, there's a perm ssion versus a "requires".

The |l egislation says the health

I nformation custodi an may disclose. |t doesn't say
"must", it doesn't say "has to"; it says "may". It
doesn't say "is required to". It says "may". So if

you decide that the risk is serious enough, the
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| egi slation permts you to breach confidentiality wth

all the protections that the |egislation can provide
in terns of you' re doing that in good faith, and tell
in this case the fam |y about your concerns in order
to elimnate or reduce significant risk of harm

One of the reasons that the | egislation
doesn't suggest or it doesn't specify who you tell --
and it has to do whether it's self-hurtful behaviour
of a client or aggressive behaviours, hurtful
behavi our, a threat of your client against sonebody
else, is it doesn't tie your hands in terns of who it
Is that you should tell. That's really left to you.

The purpose of breaching confidentiality
using this particular section of PH PA the purpose is
to elimnate or reduce the significant risk of harm
and so who you tell, whether you tell, but then also
who you tell should be soneone who you believe is in
that position to elimnate or reduce that risk. In
sone circunstances, it mght very well be the police.
It mght very well be an outward, an aggressive or a
threat kind of thing, there may be an intended victim
It may be any of those people.

In the case of soneone who is self-
hurtful, it may be the famly. |In the case of an

ol der adol escent or a young adult, it may be parents,
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It may be a spouse, it may be a clergyman. | nean,

there's a lot of things that a | ot of individuals that
could be the people to talk to or the person to talk
to, but that's really part of what you have to decide
in terns of this is that, if I'"mgoing to breach
confidentiality, which is obviously a very significant
thing, if I"'mgoing to make that decision, |'m going
to do it inaway that is going to neet the purpose of
the | egislation.

Now, having said that, you can al so,
havi ng made the case that this is permssive
| egi sl ation, that PH PA says that you may rel ease --
may di scl ose personal health information, it nakes
nunber two a legitinmate answer. Now, it may not be
one that you want to do. Most of our nenbers are
pretty conservative when it cones to not reporting if
they' re very concerned about sonebody's self-
hurtful ness or sonmeone's threats towards anot her
person, but the legislation gives you the perm ssion
to make that decision clinically what's the best thing
to do in this situation.

So if you felt that there was really no
one to tell in nunber two, or if you felt that if |
tell soneone about this, that's going to nake it worse

rather than making it better, and you' ve have to be
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able to -- you know, you woul d obviously want to be

sure of that, as sure as you can be, and you woul d
want to docunent your discussion about that. But you
m ght decide that | need to -- it's better for ne and
it's better for the client to maintain the
confidentiality.

|"mgoing to work out a self-hurt,
sui ci de prevention plan. 1'mgoing to up the nunber
of tinmes | see themfromonce a week to four tines a
week. There's a whole raft of things that |'m going
to introduce in order to try and nove hi m back down
fromthe level of self-hurt that I'"'mcurrently
concerned about, and | think | can do that, and I
think that wll be a better nove on ny part as the
clinician than telling sonebody.

Now, | mean, there's obviously a risk
going along with that and that's a very inportant
thing to keep in mnd. Oten when |I'mtalking about
this with people, | talk about the fact that if you
make that decision, you are definitely going to have
this severe knot in your stomach and that knot in your
stomach is going to sit there for a long tinme because
you're going to wonder, like, you know, did |I make the
ri ght deci sion.

| have a decision to nake, |'ve nmade ny
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best clinical decision, but you still have this knot

i n your stomach, hoping that you won't get a phone
call that says -- gives you the news you don't want.
kay. Are there any questions about that? It's just
| nportant to separate the "may disclose", which is
very different fromsay the wordi ng about child abuse
reporting. There is no may's involved at all. Child
abuse reporting is nost definitely a nust.

kay. True or false: A nenber of the
Col | ege may practice outside of his or her area of
conpetence if being supervised by another nenber.
True or false? True. You know, that's what we woul d
expect that a nenber who is outside of their area of
conpetence, if they're doing clinical, if they're
counsel ling, psychol ogi sts or a psychol ogi cal
associ ate and they're doing clinical work, they are
not authorized to do that, they can and shoul d be
super vi sed.

A school board principal may disclose
personal health information fromthe OSR, the Ontario
St udent Record, w thout consulting with the
psychol ogi cal associ ate who prepared the psychol ogi cal
report. True or false? Reports in the OSR, true,
false? True, true, true. There was a false over

here, but | think the peer pressure caused sone
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reconsi derati on.
Actually, that is a true statenent. |
mean, with the consent of, | suggest the parents, the

report went into the OSR. Once it's in the OSR,
that's the principal's domain and it has its own set
of rules, but the principal gets to decide what
happens to the information that's in the OSR  So
giving it to the principal to put inthe OSRis the
sane as sending it to a famly physician.

| mean, once it's outside, once it's
| egal |y di sclosed and outside of your control then,
wel |, basically you | ose control over it and they can
do whatever they wwsh with it and hopefully, you know,
they will deal with it appropriately.

Nunber three: Under PH PA, raw data from
st andar di zed psychol ogi cal tests or assessnents is
protected froma sunmons or court order, true or
false? That was a good one. Definitely false. There
I's nothing -- none of our information in terns of our
profession is protected froma court order, summons,
search or seizure warrant, coroner's warrant, any of
t hose ki nds of things.

Certainly, if the situation cones up, you
wi |l have the opportunity to argue as to why the

I nformation should not be provided and that will be
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with a judge, but then it beconmes up to the judge for

her to decide whether or not the information can be
turned over. You can't sort of say |I'd really like to
conply with this court order but PH PA says | don't
have to give you ny raw data. You can't do that.

One may accept funds in advance to pay
for services provided the funds are held separately
from ones, operating or personal funds, until the
service is delivered. True or false? True? Yeah,
that one is true.

Sone peopl e confuse paynent in advance
for services, which is not okay, with this kind of
thing. There are many circunstances where it makes
sense to get the paynent up front. |f you haven't
delivered the service, you can't use that noney to go
and buy yourself a new i Phone. That nobney needs to be
sitting somewhere el se because, if halfway through the
sessi on, halfway through the antici pated nunber of
sessions the person | eaves, you have to be able to
gi ve them back the rest of that noney.

So we're not suggesting -- the old
standard suggested or said you had to hold it in
trust. Once you say those kind of words, it gets into
all kinds of conplicated banking and/or |egal things,

and we're not suggesting it has to be in trust. It
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just has to be separate. It has to be designated as
t heir noney because it's still their noney, and then

as you provide the service, the therapy for exanpl e,
you can take out one session's worth.

They get a receipt, but the renuinder,
the remaining sort of nine-tenths, if it was a ten
session anount, is sitting there, and should they not
conme back, it's sitting there and you are able to
provide it, to give it back to them There is not a
concern that you won't have that noney avail able for
them So it's still their noney. You're just hol ding
onto it in a sense for them

Ckay. The | ast one, the new standards of
pr of essi onal conduct renove the prohibition against
fee splitting. Therefore, one is now permtted to
offer a small stipend to a |lawer for clients he
refers to you. True or false? False? True?

So it is -- the whole nunber six is
false. The first part of it is actually true. The
first statenent in there is true. There is no |onger
a prohibition against fee splitting, but fee splitting
does not nean that you can pay soneone for referrals
or receive any kind of a benefit for referrals. That
part of the professional m sconduct reg is still in

pl ace.
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Fee splitting is a different type of

thing. It has to do with splitting fees around rent,
around people you're working with or people working
for you. That's what fee splitting is. It's

di fferent than nmaeking -- than accepting a benefit or
giving a benefit to get referrals from other
col |l eagues or from in this case, a | awer.

Barry, what tinme is it? How are we doing
for time? Al right. Let's do the next one then.
Col l ection of outstanding fees: A colleague has a
client who owes her a considerabl e anount of noney.
She has sent nunerous statenent of accounts and
offered the client the opportunity to discuss any
I ssues that may be interfering with his ability to
pay.

Your colleague is aware the client has
al ready submtted the invoices to his insurance
conpany and the clains have been paid to himbut he
has not used this noney to pay her. She has a few
| deas about what she m ght do which she wants to
di scuss with you. Which of her ideas would you tel
her she can pursue?

Wuld you tell her that it's okay to
pursue: That she could notify the client that she

plans to turn the account over to a collection agency
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I f paynment is not nmade or other paynent arrangenents

made -- paynent is received or paynents arrangenents
made; or would you contact the insurer and di scuss how
she or you m ght go about settling this account?

Wuld you wite it off? Could you wite it off as a
bad debt at tax tine?

What about notifying the client that she
intends to take himto Small Cains Court and just |et
a judge settle the matter? Wat about havi ng her
| awyer send the client a strongly worded letter
demandi ng noney? O, but what about letting this one
go, but in future require Mastercard or Visa paynents
fromclients where are concerns about their ability or
w | lingness to pay for services?

What are we going to do with our huge
out st andi ng debt that we have for our private
practice, one, two, three, four, five and/or six?

One, we have a couple of votes for nunber one. Any
others that are legitimate things to do? Three?

QO hers? Anything else? Go with four? Five, too?
Five as well; right?

What about two? | nean, because here is
a situation where |I provided the invoice, the invoice
was sent to the insurance conpany and the insurance

conpany paid the client? You know, what about ny
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telling the insurance conpany that this is what is

going on? Is that okay? Not okay? All right. What
about requiring Visa or Mastercard paynents as in
nunber six? Al so not okay.

Al'l right. So you've got the ones. |
mean, nunber one, in terns of a collection agency;
nunber three, witing it off; nunber four, Small
Clains Court; nunber five, have your |awer send a
really nasty, strongly worded |letter, those are all
okay kinds of things. The inportant thing is to nmake
sure that the client is given fair notice that that's
goi ng to occur.

But you know, we're talking about the
busi ness of psychology. |If you want, you can wite it
off, off the loss, |I'massumng as a bad debt at tax
time. But since you have rent to pay and you have all
ki nds of other expenses as a private practitioner, you
probably can only do so nuch of that until you are no
| onger a private practitioner. So you know, you can
do so nmuch of it.

A | ot of people have trouble sort of with
t hose particul ar options because we see ourselves as a
hel pi ng profession, nmake people feel better, don't be
t he cause of problens for them And obviously, if

you're going to take sonebody to court, that's going
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to cause thema problembut that's kind of the way 1t

is. | nmean, we have to be able to be appropriate in
terns of business procedures. So any of those kinds
of things, with appropriate notice, is certainly an
acceptable way of dealing with a bad debt.

kay. Let's do this one. Ckay. You
conduct an assessnent of an individual's need for
speci al accommodation with respect to university exam
taking. At the outset, you obtain consent to conduct
t he assessnent and share the findings with the
university. To the client's dismy and di sbelief, the
assessnent results did not support the extent of the
accommodations he felt he needed.

The client indicated he was going to get
anot her and nore accurate assessnent froma nore
experienced clinician. He was concerned that your
assessnment mght find its way to the university, so he
demanded that you give himthe conplete original file
and any copi es which he planned to shred.

Your response to this request was to:
Retain the file, but offer hima copy if he wanted it,
and reiterate that it wll only be released with his
consent unless otherwi se required by |aw, or revise
the report in a manner that is nore acceptable to the

client as it is inportant that a psychol ogi cal report
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be accurate and conplete in the client's view, give

the original conplete file to the client as requested
but privately keep a copy for your records in order to
conply with College retention rules; agree to destroy
the file rather than give it to the client in order to
protect the security of the raw test data; send the
report to the university based on the consent obtained
prior to beginning the assessnent, but add a note of

di sagreenent outlining the client's concerns.

Wat are we going to do with the --
nunber one, okay. Nunmber one. Ckay. | see a |ot of
nods for nunber one. Anything else that m ght be an
appropriate and ethical way of dealing with this?
|'"ve got to make sure | don't say sonething that's not
there. Yeah, | nean, basically nunber one is it.

Sone people junp -- when |'ve used this
bef ore, some people go | ook at nunber five and say,
wel I, you know, they referred the person, the person
gave consent, | still have an obligation to send it to
the university, which is not the case because as you
know, an individual can rescind their consent. Unless
there is sonething in the | aw that says different, but
in this case in this private assessnent, they can
rescind their consent at any tine. So just because at

t he beginning their agreenent was, sure, do the
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assessnent, send it off to the university, once they

get the results, they are perfectly within their right
to say | don't want this going to the university.

But that doesn't give themthe right to
tell you howto wite your report, as in nunber two,
or to give themthe right to have the whole file
because you have obligations with respect to record
retention. So, yes, nunber one.

kay. | know there are a couple nore,
but in the interest of time, | amgoing to hold off on
-- there is one on the correction of a record, rel ease
-- there is two left. Wat I'll do wth those ones is
| wll wite themup in the next bulletin. |[|'ve done
that in the past when |I've not been able to cover all
the things that we received. So we'll do that the
next bulletin, hopefully the next bulletin; if not,
the one after that. | want to hedge ny bets here. So
good, thank you.

BARRY GANG | want to thank our two
speakers. It's too bad we have to give up the roomin
about three m nutes because they are both people we
could listen to for a lot longer. Peter, | can't see
himbut | know he's here, it's a challenge for people
whose job it isn't to keep up with |egislation and

jurisprudence and, you know, you help us on a reqular
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basis and I'm sure the nenbership really appreciates

your being able to help themdirectly too now. You
have a great skill in making the conpl ex
under st andabl e and al so very interesting.

Rick, it's no secret why everybody at
every evaluation demands that there is nore tricky
I ssues and nore tine allocated to it. For nme from
where | sit, | think not only is it entertaining and
really interesting, you also give everybody the very
clear nmessage that it's okay if you don't instantly
know the right answer, that there are grey zones and
it's perfectly legitimate to sort of parse out all the
di fferent things and, you know, dig deep sonetines for
the answers. Here is a plug for our practice advice
service. \Wen you get into these kind of situations,
pl ease give us a call or send us an email and we w ||
hel p.

Thank you to all of you for participating
here and online. W hope to see you again in about
six nonths. W're doing this twice a year now. Thank
you to all the staff who organized this and nmade it go
very snmoothly | think this time. You're going to get
eval uation forns emailed to you very shortly. W read
them we take themvery seriously and they really do

hel p us. So thank you all.
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