In the Matter Of:

Barbara Wand Seminar in Professional Ethics

SEMINAR
June 12, 2019

eCS0ONS

A VERITEXT COMPANY

/7 King Street West, Suite 2020
Toronto, ON MK TA2
1.888.525.6666 | 416.413.7755




© 00 N oo o B~ W N PP

N NN N R R R R R R R R R
W N P O © O N O 0o N~ W N B O

Barbara Wand Seminar in Professional Ethics

SEMINAR onJune 12, 2

019

RE: BARBARA WAND SEM NAR | N PROFESSI ONAL ETHI CS,

STANDARDS AN
DURATI ON:

PREPARED BY:
ALANA TRUWPY
NEESON COURT
77 KING STRE

D CONDUCT, JUNE 12, 2019
158: 28

REPORTI NG | NC.
ET WEST, SU TE 2020

TORONTO, ONTARI O MbK 1A2

TEL. 416.413. 7755

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N oo o B~ W N PP

N NN N R R R R R R R R R R
W N P O © 0O N o o~ W N P, O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

) Page 2
- --Upon commenci ng:

DR GANG W're very happy to be here
in Gtawa and also to be speaking to all the people
who are logging on online right now |'’mBarry Gang.
|’ mthe Deputy Registrar and the D rector of
Prof essional Affairs at the College. Wl cone again to
t he Bar bara Wand Sem nar.

| f any of you have registered nore
recently than, | guess, the |ast three decades ago,
you may not know who Barbara Wand is. Barbara -- Dr.
Wand was the Registrar of the Ontario Board of
Exam ners in Psychology from 1976 to 1991, and in
1991, the Board instituted the annual Barbara Wand
Sem nars in Professional Ethics, Standards and Conduct
in recognition of her great contributions to the
prof essi on of psychol ogy.

In 2016, it becanme a sem -annual half-
day event to make it nore accessible to people who
weren't able to nake it to a full-day event once a
year, and roughly around the sane tinme, we went online
so people all over the Province can access the

semnm nar.
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Today we have 135 people here, which is

a very small conponent of the over 1,800 people that
are watching with us.

Before we get into the program there’'s
a few business things again. Mst of you are
participating by Webcast. Wile we're really excited
about the nunbers, because of the nunber of questions
t hat people have online -- and we've really tried to
address questions as they've cone in -- we’'ve just not
figured out a way to nake that work. There's a tine
lag in receiving the questions. There's just far too
many to go through to see which questions are
redundant and so on, so for that reason we’ve nmade a
decision -- and we did this last tine, | believe -- to
respond to every question that people send us by
emai |, and also to put together a summary of the
guestions and answers and post themon the Coll ege
website for everybody' s benefit.

Those of you who are online already
have the address. Any of you who are here and don’t
get a chance to ask the questions that you want to
ask, it’s a sinple address: BW -- Barbara Wand
Sem nar -- Questions@po.on.ca, and any of us who are
here fromthe Coll ege staff can give you that

I nformation again at the break.
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Don't send any I T-related questions to

t hat because they just aren’t going to get answered
probably until at |east tonorrow

Qur providers of technol ogy today have
put a question mark icon on the screen, and you could
just click there and submt a description of the
pr obl em

| don’t know what kind of a queue there
will be for that, but rather than joining the queue,
you m ght want to try sone of the things that others
have successfully tried in the past: sinply exiting
and reloading, trying a different browser, refreshing
your screen.

Wrst case scenario is that you won't
be able to connect successfully, and this will be
avai |l able -- the whole proceedings will be on the
website of the College I"'mtold in less than ten days,
so at the outside it’l|l be ten days, probably sooner
t han t hat.

W have cl osed captioning that should
be appearing on everybody’'s screen, but if you have
accessibility needs that that doesn’t address, nake
sure you let us know. W' Il make a transcript of the

proceedi ngs available to you.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N oo o B~ W N PP

N NN N R R R R R R R R R R
W N P O © 0O N o o~ W N P, O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

] ) . Page5
For those of you in the room W-Fi

unfortunately isn’t avail able today. Water, even
though it isn’t on your tables, is available. There's
a — there’'s a cooler over there in the corner with
cool, filtered water for you.

W' re going to keep strictly to the
times on the agenda because nost people aren’t here
and they should know when -- you know, when to sign on
and to sign off.

O her business things. Everybody wants
to know about conti nui ng professional devel opnent
credits -- always. Those of you who are watching
together, either in this group here or wth groups
online, will get a credit in Category A8 in
recognition of the value of inter-collegial contact

and interaction plus three credits if you' ve stayed

tuned and participated for the -- for the entire
nmor ni ng.

Docunentation: just sinple
confirmation of your registration will be fine. |If

you're in a group and didn't register yourself, just
any kind of copy of correspondence wi th whoever’s

organi zed this for you.
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So right nowl’'d like to invite Dr.

Lynette Eulette, the President of the College, to
formally begin the norning.

DR. EULETT: Good norning. This is
probably one of the very fewtines | do sonething
formal .

So as President of the College, | want
to wel cone you to the Barbara Wand Sem nar on behal f
of the Council itself, and that goes for you in this
venue and as well as those who are online.

The fact that we're pretty close to
2,000 people participating in this semnar twi ce a
year | think is a real testinony to technol ogy but
also to the fact that psychol ogi sts want to | earn and
they like to learn in conmunity, and if you were to
ask ne, |1'd say that learning in community is probably
one of the nost effective ways of |earning, and so |
think it’s a privilege that we're able to do that.

We have a few nenbers of council in the
audi ence here and I'd just |like to acknow edge them
So M. WlliamMddleton is at the back. He's a
recentl| y-appoi nted public nenber of council. Marilyn
Keyes is beside him and | know Christine D Zazzo is

registered, but I"'mnot -- | haven't seen her yet.
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OCh.  Anyways, so Marilyn and Christine are both
prof essi onal nenbers of council.
The Council is commtted to supporting

t he continuous |earning of its nenbership, and the
Bar bara Wand Sem nar is one of the ways that we
acconplish that mssion. The fact that so many are
joining is testinony to the fact that it's actually
being effective, and | think that the fact that it’'s
free of charge and that it’'s accessible in that way,
it really helps that m ssion go forward.

|’ msure that this norning will provide
you with a rich opportunity for |earning, whether
you' re here or you're online.

W’'re privileged to have two of the
Col | ege individuals here this norning, two speakers.
The first half of the norning is led by M. Barry Gang
and the second half by Dr. Mrris.

So, I'"'mgoing to start just by giving
you a brief introduction for Barry. So, Barry is --
Barry Gang is the Deputy Registrar and the Director of
Prof essional Affairs at the Coll ege, and he was
formerly the Director of Investigations and Heari ngs.
His responsibilities include | eadership in policy and

program devel opnent at the College, as well as
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managenent of the client relations and the quality

assurance prograns.

Prior to joining the Coll ege, which was
in March 2000 -- so he's been with us for a long tine
-- M. Gang worked primarily with children and
famlies in both direct service and i n managenent.

So, thank you, Barry. W |ook forward
to hearing fromyou.

DR GANG | should have tried this out
first. Ah. Here we go. So, the title of the
presentation I'd like to make is “Sticky Issues in
Prof essional Practice.”

There’'s always been a really great
demand for tricky issues, and in the eval uations that
peopl e conpl ete, you know, everybody -- not everybody,
but nost people, nost people who comment want nore
tricky issues, and the Registrar, who does a
phenonenal job at this, is a pretty busy guy, and it’s
alot, and | agreed to share the norning, not
believing that | could neet the mark of nore tricky
| ssues, and -- and | thought about, you know,
sonet hing that sonebody said maybe was a little too
cutesy, and | probably would have, you know, if |’d
heard that before |I'd conmmtted to the title m ght not

have called it “sticky issues,” but it is sonething
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that | thought was worth tal ki ng about, because there

are gquestions that we get.

One of the things that | also do is
oversee the practice advisory service, and we have --
there are questions that, you know, are kind of
per petual questions that we provide the best answers
we can to, but there aren’t always great answers, and
they are what |’ve cone to think of as “sticky.”

And at the College, you know, in terns
of the standards and, you know, the regulations and
things Iike that, we're all about definitions, and you
can -- you know, you can parse out, you know, what
everything neans only to a point, and with “sticky,”
I, you know, as | often do, go to the dictionary, and
It should be a good dictionary, so the Oxford
Dictionary tal ks about sticky as an informal term and,
you know, involving problens that are difficult or
awkward. Exanpl es, you know, “the relationship’s
goi ng through a sticky patch.” The other exanple that
t hey give tal ks about sort of, you know, political
problens that can’t get sorted out at a certain |evel
and have to get bunped up.

QO her titles, you know, | could have
used were "You mght not like this answer, but it’s

t he best we can give you,” or “the best we know how to
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give you;” “We wish there were a sinple answer, but

there just sinply isn't;” and the other one that, you
know, those of you who use our practice advisory
service frequently mght hear a fair bit is, you know,
this — “what it really does is reduce to an issues of
prof essi onal judgenent.”

So this is the trigger alert. There’s
uncertainty ahead. Everything |I'’mgoing to tal k about
has a | ot of uncertainty. Hopefully that won't turn
you off too nmuch. Wat | hope to do is give you sone
of the principles involved in trying to sort of, you
know, wal k through that swanp, and then try and apply
themto sone of the nost conmmon kinds of sticky issues
that we -- we hear about.

So the disclainer is that nothing in
this presentation, or, for that matter, anything that
the College tells you or advises is neant to
constitute legal advice. W’'re not |lawers. W’re
not qualified. W’re not authorized to do that.

When your own decisions require you to
interpret the |Iaw or have know edge of case |law, we
really think that the best thing to do is obtain |egal
advice froma qualified and authorized | egal
professional, either a | awer, or, depending on the

ci rcunst ances, a paral egal who has your interests in

Www.neesonsreporting.com
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m nd, because really what, you know, nobst people are

afraid of is doing the wong thing, and you need
sonebody who's going to say to you I think I -- you
know, these are your options. | think | can help
defend you if you do this or that.

So the kinds of questions that we get.
Last year we got over 1,200 practice advisory calls,
nostly from nmenbers -- not always -- and they -- they
-- they sort roughly into three categori es.

There are a | ot of people who need our
hel p finding the relevant rules, and |’ m going to use

the word “rul es,” because statutes, regulations,

st andards of professional conduct, and codes of ethics
and guidelines is just a mouthful and it is, you know
-- really is about rules.

Qur nmenbers are very well educated and
usual ly -- you know, are always capable of finding all
of this stuff, but it’s a lot, and we don’t expect
t hat everybody has all of these things nmenorized or
even i ndexed well, and we’'re very happy to find --
hel p you find the sinple, sinpler answers.

W do get sone calls from peopl e who
are really calling out of protest because they don’t

|ike the rules, or they don't -- you know, they don’'t

easily address the situation or let themdo what they

Www.neesonsreporting.com
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would like to be able to do, or for permssion to

break the rules, which we can never do. W can’'t ever
say, you know, we think it’'s okay for you to act in a
way that’'s contrary to the legislation or the

st andar ds.

| n those kinds of situations, those are
t he kinds of places where we'll say, well, you know,
you m ght have reasons, and if you really want to do
that, it’s a good idea probably to, you know, give the
pro bono | egal advice a call and they' Il help you
t hrough that.

The | ast one again, which is going to
conpri se nost of what hopefully we’'re going to talk
about this norning, or in the first half of the
norning, is the situations that test the limts of the
rules or don’t align well with them

And, you know, there is. There is in
many areas a patchwork of |egislation that doesn’t
al ways match up to professional practice, you know,

t he policy-makers and |l egislators -- you know, these

t hings are done by commttee and it’'s extrenely
conplicated, and there’s a |lot of conprise, and
there’s a pun | can’t renenber right now about, you
know, things nmade by commttee, and they' re not always

as -- as effective as, or easy to access as we'd liKke.
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So the nost popular in recent sticky

| ssues, it’s, you know, nunber one has al ways been
rel ease of information. You know, the rel ease of
psychol ogy records to people who request them the
rel ease of raw test data, the release of proprietary
materials, those are things that are copyrighted.
W’ ve been recently receiving a | ot of questions about
choosi ng a professional practice managenent
application. So there are a couple of conpanies that
are advertising software and applications that allow
themto effectively manage their practices, and the
guesti ons about, you know, can we use them which one
shoul d we use, and so on.

W get a fair nunber -- as technol ogy
I s advancing, we get a |ot of questions about
provi di ng services outside of Ontario, our nenbers who
want to be able to assist their clients when they're
goi ng out of province. W also get questions from
out - of - provi nce people who want to follow their
clients in here, but that won’t -- we won’'t address
that very nmuch this norning. And as I'’msure a |ot of
you woul d have predicted, we still get a |ot of
guesti ons about the supervision of the controlled act

of psychot her apy.
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So those are the areas that | would
| i ke to address. | should say that in the past there
have -- there’'s been a problem sonetines getting

through all the materials. Wat 1'd like to do is be
able to take sonme breaks in between the issues and
t ake some questions, but it may be that we won’'t be
able to address all questions, so I'll let you know
when we’ ve reached the point where we're going to go
on to a new issue, and then feel free to ask sone
guesti ons.

So a general approach to the sticky
| ssues, the standards give you a hint about where to
go, and there’'s a standard call ed general conduct, and
a menber nust conduct thenselves so that their
activities, or those conducted under their direction,
conply with the statutes and regul ations, so that’'s
sort of, you know, a parented program but we do give
you a bit nore information in the practical
application of the standards that gives you, you know,
what the hierarchy of rules is.

So, you know, the first thing that
trunps everything is legislation, then the regul ations
under the legislation, then the standards, then the

code of ethics, and then any other ethical guidelines
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t hat you have access to, and sone of which, you know,

you can find on our website.

| want to call particular attention to
t he CPA code of ethics for psychol ogi sts and the the
relatively new fourth edition. Now the principles
remain | think the sane they’ ve been for a while, but
they are, you know, hierarchical also, so they give
you the general order if there’'s ever a conflict, and
| don't actually very often see conflict between them
but, you know, the highest principle is respect for
the dignity of people, then, you know, being
responsible in the way you provide care, integrity in
your relationships, and responsibility to society.

And those of you who haven't -- and |
hope nost of you have read the code of ethics
carefully, because it really is a very rich docunent,
and 1’ mgoing to paraphrase and summari ze sone of the
i nformati on because it’s dense, and | just wanted to
give you an idea of sone of the things that it talks
about when you do need nore help than just |ooking at
the principles, where the answers don't junp off the
page at you. And it tells you wisely to | ook at, you
know, the individual and group’s characteristics, you
know, what are the noral rights of people, what are

their values, what’'s in their best interests, what
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contributes to their wellbeing, |ooking at the

context, and there are a |ot of different contexts:
cultural, social, historical -- all of those kinds of
things. Look at your own biases and | ook at whet her
they’'re affecting the kinds of options you're
generating when you have a sticky issue to get

t hr ough.

VWhat are your personal needs? What is
your self-interest? W all have those things. Looking
at, you know, the various options, they have, you
know, short-term long-termeffects and risks, and you
shoul d be | ooking at those al so.

And when it cones to an issue of
personal conscience, and there -- there wll be, you
know, within, you know, nost people’s career span
ti mes when personal conscience cones into it, and we
can’t avoid that, and nake sure your own deci si on-
maki ng process is based on a -- on a coherent sense of
ethical principles that can bear public scrutiny.

So that’s a lot of words. | don't
expect that, you know, that’'s what you' re going to be
what you take -- you're not going to renenber this all
in five seconds, but it’'s worth | ooking at.

So you' || hear professional judgenent a

fair bit, and you will have to use professional
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judgenent. We -- you know, it’s a self-governing

prof ession, which neans that people are really
responsi ble for their own decisions, and you do have
to apply reasoning, and, you know, one of sort of the
sinplest things to think about: what’'s in the best

I nterest of the client.

Sonme of the tinme when we take practice
I nqui ry questions, you know, people actually frankly
say, and it -- you know, people do worry about what is
the College going to say when | do this or that, and
it’s a legitimte question, but it really does circle
back to what's in the best interest of the client.

And, you know, | sat with the ICRC the
I nqui ri es Conplaints and Reports Conmittee, and before
that the conplaints commttee for many years and
wat ched as they deliberated, and the questions that
they really -- you know, when it conmes down to -- when
there really wasn’'t a clear answer was did the nenber
really do due diligence when determ ning what the
appropriate options were?

You know, sonetines the answer’s very
clear but, you know, many tines it isn't. So, you
know, the job is really to do your research, speak to
people, call us. |If you got it wong, or in

sonebody’s opinion wong, it works well that you’ ve
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done your due diligence and that you can provide a

reasoned expl anation for whatever it is you decide to
do.

You know, that’'s really all we can ask from
people, and it’s all anybody can, | think, really ask
from peopl e when the answers are not clear.

So, before | get to that -- | don't
know i f |1’ m going too quickly or whether people has
any comments or questions or whether | shoul d just
push ahead? 1’1l push ahead.

The nost popul ar question recently was
about release of information, and, you know, to start
tal ki ng about releasing a psychol ogical record to
soneone who requests it. And the questions that |I’'m
going to pose are conpensate questions, but they all
have, you know, pieces that cone fromreal questions.

So, it wouldn’t be unusual for us
to hear froma nenber who says a | awer for a client
that |1’ ve been treated for several years has requested
a copy of the client’'s file. W hear this fromtine
to tine: “I was trained never to provide file
I nformation to clients and only to provide it to
anot her psychol ogi st.”

“I’"ve been treating the client for

conplex traunma-related difficulties. |’mworried that

Www.neesonsreporting.com
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giving themthis information could |ead themto

m sunder st andi ngs and unnecessary distress, and |’'m
worried that the information will be distorted and
m sused in the ongoing litigation and this could
further traumatize the client, and I'’mfacing a
conplaint, |I’ve been threatened with a conplaint if |
refuse to release the files, so what should | do?”

And, you know, many of you probably
have been in this situation. So we start with the
| egi slation, and we | ook at PH PA, which affects nost
of the work psychol ogi sts and psychol ogi cal associ ates
in the Province do. Not all. There are other pieces
of privacy legislation that govern your work, and if
you' re working in one of those settings, you'll know
whi ch ones they are, whether it’'s FIPPA or M-I PPA or
sone other really sort of -- | probably shouldn't say
obscure, but, you know, a relatively rarely used piece
of legislation, but we'll talk nostly about PHI PA

So, PHI PA tal ks about a right to
access. So, this is a legislated right. Al of us
want to have free access to the health information
that our own health professionals gather, but there
are sonme exceptions to the right of access, and | want
to point out that, you know, these are exceptions to

the right, but they' re not prohibitions on providing
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this information; they sinply give you sonme discretion

to not rel ease the information.

And, you know, there’'s not a lot of it,
but legal privilege, so that, you know, if you're
I nvolved in a | egal proceeding, then you'll know that
there are -- where there wll be likely | awers
I nvol ved who are saying that, you know, you're not --
you're not -- there’s no entitlenent to this
i nf ormati on.

If there’s a law or a court order
prohibiting the disclosure -- so you mght find if
you're involved in a case and there’'s been a sealing
order put down by a judge, if the information was
collected or created primarily in anticipation of --
or for use in a proceeding, and many of the cases that
we hear about are about, you know, people’ s clinical
files which weren’t produced in anticipation of a
hearing or sonething |ike that, you know, inspections,
I nvestigations, things like that, but the nost conmon
Issue is the fear that granting access coul d be
harnful, and it’s a very high bar granting access.

You don’t have to respect the person’s
right to access if there’s a risk of serious harm --
SO0 serious is undefined, and there's judgenents to be

made about that -- to the treatnent or the recovery of
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the individual. Not everybody realizes that that’s in

there, but it is. O there's the risk of serious
bodily harmto the individual or another person, so
the bar is pretty high.

And then we | ook at the standards, and
the standards require you to give access unless it’'s
prohibited by law or you' re otherwi se permtted to
refuse, and then it junps back to the | egislation.

So let’s ook at those concerns that a
menber m ght have. They were trained never to provide
the file information to clients. WlIl, it doesn't
nmeet any of those -- there’s no exception in the
| egi slation or the standards that woul d support that
t rai ni ng.

As you' |l hear later, there are sone
things related to the rel ease of information where
that mght be -- pieces of information related to this
t hat one coul d possibly argue that that would fit
wi th, but not the general case with providing
sonebody’s file. The client’s vulnerable and it m ght
cause themdistress. Well, it mght, but the bar, as
| said, is very high: serious harmto the treatnent or
the recovery or serious bodily harm

O, you know, that the infornmation

coul d be m sunderstood and m sused, and | guess, you
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know, that junps back to harmand what’'s the potenti al

har m of that m sunderstanding or having the
I nformati on m sused.

Now, in many cases, an argunent can be
made, but not al ways.

So, in a-- you know, in the general
case, you could -- you know, the next leg of the
conversation mght, you know, continue with “So it
| ooks Iike | may have to provide the record. What
about ny legitimte concerns that, you know, the
i nformati on may be mi sused but it hasn’'t net, you
know, that very high threshold that the legislation’s
put in place?”

We ask, you know, could the risk be
mtigated sonmehow? Just because you can't refuse to
provide the information to another qualified
professional, you mght try and encourage this. You
know, w thout m sl eading or sonehow giving the
i ndication that you're not allowed to but, you know,
engaging in the discussion and saying it’s in
everybody’'s best interest that | release this to
sonmebody who really will be able to answer questions
and help the client navigate through this possibly

difficult infornation.
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O course, you know, providing

educati on about the risks of m sunderstandi ng and
m susing the information.

Now, those of you who, you know, often
get involved in litigious cases know that that’s not
going to nmake everybody happy, and they'll just say,
no, you're required to give it to us; give it to us.
So you can provide a witten warning about the risks
that, you know, you can put as an addendum or, you
know, at the -- you can insert it at the begi nning
and, you know, put it anywhere you think it m ght have
sone sway, and you can al so think about whether
there’'s anything that you can legitimtely sever from
the information so that you' re giving them everything
that, you know, they are entitled to but hol di ng back
a small piece that you m ght be able to sever.

If risks can't nme mtigated and the
| egi slation permts you to refuse to give the
i nformation, in specified circunstances PH PA
actually requires formal witten notice that you're
refusing a request in either whole or in part, and in
sonme cases you have to provide a reason and al so | et
t he person know that they’'re entitled to nmake a
conpl ai nt about the refusal of the information to the

i nformation privacy conm ssioner.
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So you may have to give them everything

in the file or parts of things in the file, and then
t he next question that people ask is, “well, what
about the raw test data?” And that's -- that is
sonething that a | ot of people scratch their heads
about, and which we sonetines have to read carefully
just to, you know, help navigate in that situation,
because PHI PA, which nost of you work under, actually
has an exception to that right of access, specifically
for raw data from standardi zed psychol ogi cal tests or
assessnents. It also tal ks about being able to sever
t hat and provi de everything except that, so it’s not
an automatic right in |egislation. Excuse ne.

And, again, it's an exception to the
requi rement to provide. |It's not a prohibition. And
it only applies to PHIPA. It doesn't apply to PIPEDA,
which a | ot of you al so work under, or any other
pi eces of privacy legislation. It's really a creature
only of PHI PA

So when this — you know, the question

t hen becones does PHI PA apply? And | -- and as |'m --
as I'’msort of spitting all this out quickly, | -- you
know, I'’mnot and we’'re not expecting that everybody’'s

going to renmenber all of this and when you get this

difficult request that there will be a need to go
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t hrough this, and, you know, anybody who asks us to

hel p wal k you through, we’'re always happy to do that,
but, you know, this is sort of a sanple for you, you
know, all the sort of machinations and nental
gymmastics that sonetines have to occur.

So does PHI PA apply? So there’'s
actually case |law that speaks to this, and this is a
Federal Court of Appeal decision that’'s a 2008
decision, but it’'s still applicable. It hasn’'t been
overruled that we know of. And it has to do wth a
physi ci an who -- where sonebody was trying to get a
physician’s handwitten notes and nade a request that
was deni ed, and the argunents had to do w th whether
it was PHI PA or PIPEDA, and, you know, that stuff
isn’t so germane to this topic today, but really what
came out of it -- a very sort of salient statenent was
the judge in this case said that it’'s comon ground
t hat PHI PA doesn’t apply to doctors perform ng an
| ndependent nedi cal exam nati on.

And that reasoning -- and again, we
can’'t give you |egal advice, but it’s sonething that
you shoul d know about when you’'re faced wth this,

t hose of you who are doing, you know, independent
exam nations that aren’'t being done for the purpose of

provi di ng heal thcare but you ve been retained in the
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course of litigation to provide an opinion. So that’'s

one of the cases that sort of gives people, you know,
reason to scratch their heads.

And then there’'s another one that’'s a
bit closer to hone, and this was a decision by the
I nformation and Privacy Conmm ssioner of Ontario, and
It had to do with a psychologist in Ontario who
received a request to correct a custody access
assessnent, and the Information Privacy Comm ssioner
Adj udi cator said that the psychol ogist wasn’'t a health
i nformati on custodi an when they did that custody and
access assessnment, and because of that, they didn't
make a deci si on about whether the information --
whet her the psychol ogi st was required to correct the
record, and | don't know what ever happened to that
case. | don't think there’s a case on the record
anywhere that we’ve been able to see that actually
addressed it. Wether the people gave up or the found
sone ot her nmechanism | don't know, but the request to
request a correction under PHI PA wasn’'t there so the
conpl aint wasn’'t dealt wth.

So again, the sane thing. It was, you
know, a statenent froman authority that PH PA didn’t

apply to this work.
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So, you know, this is a terrible

probl em because here you are faced with these
requests. The legislation is very hard to read, and
it’s a bit of a patchwork, and you have to find
yoursel f matching up sections back and forth and, you
know, so you say do | really need to know definitevely
whet her PHI PA applies to this situation, and very
fortunately -- and this is a conversation | have with
ot her colleges, where they're faced wth the sane

ki nds of things, and we're all relieved that there's a
great deal of overlap between the requirenents of
those -- those Acts, and for nay purposes, you're
probably safe by going with sort of the common
denom nat ors between those Acts, because the
requirenents are very simlar.

But wth raw data, that’s -- that's
anot her story, because raw data -- | wasn’t around. |
didn't followthe -- sort of the debate when that
provision of PH PA was -- was instituted, but our
standards actually speak to that. They directly
address it, so when the standards of professional
conduct -- and | guess this was -- | nean, this was
certainly well before the current one. It was -- |
guess it was probably at least in the early 2000s or

earlier, the College -- and then | guess counsel of
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the College put in place a standard that when

reasonabl e and appropriate, raw data from standardi zed
psychol ogi cal tests and other test data nust upon
request and with proper authorization be released to
clients and ot hers.

So I’ve led you sort of down the garden
pat h because this is often the -- pardon ne -- the
trail that people go down, but when you go -- you
know, when you get right down to it, the standards
actually tell you that when it’s actually reasonabl e
and appropriate you actually do need to provide the
raw dat a

The next question is how do | know if
the request is reasonable and appropriate, and that’'s
a really hard question, and it’'s a question that
internally staff tal k about, you know, and I would
have | oved to have been able to give you sone good
exanpl es, but, you know, we -- it’s a difficult one.

So there’'s no definition provided for
reasonabl e and appropriate, and again you -- you know,
what else can you really do but go to a dictionary, a
dictionary that you request -- that you respect, and
Oxford gives you, you know, sonething that |eads you
to want to have even nore definitions of words, but is

It fair and reasonabl e, and the exanple being no
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reasonabl e person coul d have objected; appropriate; is

it suitable or proper. Again, they define it in the
negative. This -- you know, “This isn’'t the
appropriate tinme or place,” is an exanple.

And, you know, it really does conme down
to that. It conmes down to if — if, you know, a
commttee of your peers had to be convinced about
whet her it was reasonabl e and appropriate, could you
-- could you convince thenf

And, you know, it has to do wth, |
guess, with being able to provide a | ogical argunent
that woul d take you fromA to point Bto point C
i nstead of fromA to point E to point F.

You know, those of you who m ght be a
little bit |like nme and never really know what the
conclusion of what I'mwiting is going to be until
|’mactually witing it, or | mght think it’s one
thing and it’s sonmething conpletely different by the
time | get to the conclusion will recognize that it’'s
a useful exercise to actually map it out and say,
yeah, this makes sense, or maybe sonething else wll
make nore sense.

Again, it’'s also very hard to provide
exanpl es, because no two cases are the sanme, and you

have to take into account all the circunstances.
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So, you know, exanples, we had a hard

time internally comng up with exanples. First of
all, you know, the reasons for requesting the
information, if you go down that route, you'll find
that it’s not a relevant question. Sonebody may be
entitled to sonething and may have, you know, bizarre
or even outrageous reasons, but as long as it doesn’t
hit any of those sort of risk factors or |egal
exceptions, it doesn’'t matter why they want it.

You know, we’'ve already tal ked about,
you know, the statutory provisions, you know, and
risks and things |ike that. You could think about
things Iike, you know, did the request involve
tinmelines that could be net? You m ght get sone
unr easonabl e and outrageous tinelines and just can’'t
do it. Was the person wlling to pay your costs? Wich
may not be insignificant if you have to go through a
very large file and, you know, sort out what you can
give and can’t give or what’'s dangerous and what
isn't.

So we're still -- I knowthis is a |ot
of information. There’'s nore to be said about rel ease
of information, but if anybody has any burning

guestions before I, you know, cause too nuch
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interference in your thoughts, you know, I’'ll take a

guestion on things so far or | can notor ahead.

On, okay. There’s a m crophone here
which is really for the benefit -- it’s a small room
but for the benefit of the online people.

UNI DENTI FI ED SPEAKER: I n conpl ai nt
HA147, that psychol ogi st denied a request, was that
his report or was he —

DR GANG It was his own report.

UNI DENTI FI ED SPEAKER. -- and so he -
he made the report and he saw sonething in it and then
he was not allowed to go back and correct it?

DR GANG No, fromwhat | understand
and renenber, it was the client who saw the report and
t hought the psychol ogi st got sonething wong and
wanted it to be corrected, and for sone reason that |
don't renenber, the psychologist didn't think it woul d
be appropriate to nmake the correction that was
request ed.

UNI DENTI FI ED SPEAKER. So it was the
psychol ogi st who thought it was inappropriate to nake
t he correction?

DR. GANG Correct.

UNI DENTI FI ED SPEAKER:  Ckay.

DR. GANG It wasn’t a warranted
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correction. Yeah. Yeah.

kay, so we can go to, you know, the
next thing that -- we do get a fair nunber of -- there
was a fairly recent spate of questions on this, and we
don’'t at the College don't subscribe to the
| i stserves. W don’t watch what’s going on. We figure
that’ s your private space, and we don’t, you know --
but every once in a while people send us, you know,
screen shots of it, and we do know there was a fair
amount of activity sonmewhere about the copyright stuff
and copyi ng answer sheets, so, you know, the next sort
of conposite question mght be, “Ckay, | can't provide
a reasonabl e rational e based on the specific
ci rcunstances of the case to refuse to give themthe
raw data. | guess | have to provide it with a strong
war ni ng and so on and suggest that they reviewit by a
qualified professional -- with a qualified
professional. Can | just sinply photocopy the score
sheets and send then®”

So | don't know how many of you have
been sort of recently engaged in those discussions.
There was enough activity on, you know, that we -- we
sat down and thought, okay, enough people are
struggling wwth this; we really should be | ooking at

it.
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So, you know, there is a standard that,

you know, addresses this to a certain extent, al nost
fully. So you are expected to protect the security of
tests and respect test copyright. To this end, you
shoul d be able to distinguish between the data and the
test materials. \When reasonable and appropriate, it
tells you what | just said, that, you know, raw data
needs to be rel eased and, you know, the material, such
as test questions and stimuli and manuals, and
protocols shouldn’t be rel eased except as required by
| aw, and nost of you woul d, you know, know that
intuitively. You know, it would be inappropriate to
put test integrity at risk by putting information out
there that future test-takers shouldn't see.

The other difficult part of it, though,
Is that you are subject to the purchase agreenents
you' ve made wth the people who see you those tests
and to copyright |aw.

And we tried to assist, not as
successfully as I would have liked to, to get
i nformation fromsone of the bigger test publishers
that we could share with you. So | did send sone
| etters out, or sone nessages out, and got a few

responses, actually two. | tried.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

Page 34
So -- and | did let them know t hat |

woul d be sharing the responses with nenbers of the
Col | ege and they knew what ny role was in asking the
guesti on.

So Western Psychol ogi cal Services said

that prior witten permssionisn't required if the

sol e purpose of sharing -- and you ve got to watch the
words here -- sharing an adm ni stered consuned
protocol -- so sonething that has the answers al ready

-- with sonebody who has a legitimte need to know as
defined by you in your professional judgenent in
accordance with the standards.

So, you know, their -- it’s obvious
that, you know, you would need their perm ssion to be
phot ocopyi ng enpty answer sheets, which you shoul dn’t
be doi ng because those are copyrighted, and they do
take care that they are only speaking about their own
i nstrunents, the things that they create, and not the
i nstrunents that they just distribute on behal f of
ot her publishers.

Multi Health Systens’ response to us
that they said was okay to share with you, or that at
| east knew they knew we were going to share with you
before they answered, was that the only tine that they

can allow -- they will allow copies of conpleting
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instrunents to be made is in the exact circunstances

you descri bed. And, you know, the question | asked was
about copying or scanning conpleted score sheets to
facilitate conmmuni cati on between qualified

prof essionals who wi sh to share information about a
client who' s been assessed with one of your

I nst runent s.

It’s -- and they say it’s okay to nake
copies and share test results with another qualified
prof essi onal, but those are the only tines that they
will permt it.

W -- we -- one of our nenbers who was
i nvol ved in one of these situations shared a response
fromPAR and | haven't verified it, but they did
share the response that |'’msharing wth you, that --
yeah, | guess the nost clear thing they said was that
when you choose to purchase copyright naterials, as a
condi tion of purchase you agree not to produce or
adapt copyrighted materials in any way for any
pur pose.

And | - you know, different publishers
are going to say different things, and, you know, so,
you know, what do you do? Is this a question that we
can’t give you an answer to, because we don’'t

ultimately control what the outcone is going to be.
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You know, reproducing copyrighted materials could put

you at risk of action by the conpany for violating
copyright, and I think the only thing you can do --
and it’'s not that onerous, | don't think, is when you
purchase a test, you should ask the custoner service
person -- one of the reasons | didn't get through to
sone of these publishers was because | had to be a
registered client. They have people who will answer
peopl e who are purchasing tests, so you do have access
to custoner service for anybody who's selling you
tests.

And | would nake it part of your
purchasing routine. Every tinme you buy sonething from
a publisher for the first time -- and they’'re not --
there are not that many publishers, and you’ll
probably buy, you know, nmultiple tests fromthe sane
publishers -- is to query them and make -- you know,
ask themthe specific question about, you know, what
to do when you get these kind of requests and keep
t hose responses on file for future reference.

And there will be tinmes when they wll
say no, and those are the tines when unfortunately
what you may have to do is actually take the raw
answers and transcri be them put themon a bl ank piece

of paper.
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| f you are contenplating copying them

anyway, | woul d suggest that you use -- you know, it’s
a good thing that nost people buy their professional
liability insurance through one of the professional
associ ations, and you're entitled to pro bono | egal
advice, and this would be a good reason to use that --
t hat service, because if you are contenpl ating taking
a chance, it’s a good idea to have a | awer’s opinion
i n your back pocket and sonebody will|l be able to say,
| don't think I'll be able to defend you if you do
t hat because there’'s no good defence.

So that’s -- you know, that’s, you
know, a pretty quick run-through of sort of the
rel ease of information questions that we get over and
over. It didn't give you any clear yes/no/you can/you
can’t answers but hopefully, you know, an idea of the
kinds of -- the kind of a process to go through.

Does anybody have any questions before
we nmove on to the next sticky issue? The back?

UNI DENTI FI ED SPEAKER. | actual |y have
two. The first one is that could you entertain the
| dea of talking to your client’s | awer about these
t hi ngs and just saying, hey, |I know that under PH PA I
have to -- you know, | have to give you access to this

and this and this, and |I'’m nore than happy to do so,
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but considering, you know, that there s probably

portions of this that won’'t be too relevant for you --
because sonetinmes they don’t know what’s going to be
in the file -- how about we, you know, for now |’I]
disclose this and this and that, and if you need nore,
of course, we could do it later, but could you kind of
have that type of discussion with the [awer first?

DR. GANG Absolutely. | think that’s
a really good idea.

UNI DENTI FI ED SPEAKER:  Ckay.

DR. GANG  You know, know ng t hat
they’'re really -- on the other side, it’s a matter of
rights, but, you know, if you' re approaching it from
the place of wanting to be hel pful and giving them
information that’'s going to be neani ngful and useful,
I f you' ve established, you know, sone kind of trust,
it’s areally good idea to try.

UNI DENTI FI ED SPEAKER:  And then | guess
you just docunent that you ve had that discussion with
the | awer --

DR. GANG  Sure. Sure.

UNI DENTI FI ED SPEAKER: -- and then put
that in the file?

DR GANG  Sure. Yeah.

UNI DENTI FI ED SPEAKER: Ckay.
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DR. GANG | nean, you can be sure if

there hasn’t been an agreenent on that, they won't --
you know, they won't stop demandi ng, but yeah.

UNI DENTI FI ED SPEAKER:  Just -- hi --
just one nore comment. Karen Cohen, Canadi an
Psychol ogi cal Association. | think, you know, one of
the issues that -- that you didn’t nmention that |
think is an issue nore inportantly than running afoul
of any copyright law is what happens to validity and
reliability of tests when questions and answers get
out in the public domain. Likely not a huge threat,
you know, just disclosing one -- one record, but you
can buy WSCs and whatnot on eBay, and this a
chal l enge for the profession at |arge about these
getting out into the public domain.

DR. GANG Yeah, | probably brushed
over that a little too quickly, and certainly whenever
you believe that it’s going to affect the integrity of
what you do, it’s -- that mght be one of those
situations in which it’'s reasonabl e and appropriate to
not provide the information.

UNI DENTI FI ED SPEAKER: Hi . Just to sort
of follow up on Dr. Cohen’s question there, it’s not
just about the protocols. The situation |I’ve

encountered is soneone in their report describing
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effort neasures in such detail that it would spoil it
for anyone who’s read the report. |’mnot sure what
nmy responsibly is there, but that is a big, big
concern to ne, and it’s not just the protocols,
though, it’'s the report itself. Yeah.

DR GANG | don't know if that was a

question, but it was useful information, because it’s
sonething that’s a struggle.

Ckay, so let’s go on to the next one.
We get a fair nunber of questions, especially, you
know, in the |ast year about cloud hosting of records
and communi cati on and external vendors, and there are
sonme conpanies that a lot of Ontario psychol ogi st and
psychol ogi cal associations are -- are beginning to
use, and we get the, you know, question that sounds
sonething like “I’m considering signing up for an
onl i ne professional managenent systemthat stores ny
records, schedul es appointnents, handles ny billing,
allows me to communicate with clients. There are a
coupl e services I'’m 1l ooking at and | wonder whet her
you can nake any recommendations to ne.”

So these are sonething that are
definitely neeting a need and keeping a | ot of people
organi zed, and what you'll hear fromus -- and | hope

you can understand why we can’'t endorse or approve or
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prohibit the use of any particul ar vendors or

products, and we just -- we won’'t do that. You know,
it’s just not sonething we can entertain doing.

You know, we start to answer the
gquestion with | ooking at the legislation again, and in
nost cases it’s PH PA, and PHI PA tal ks about the
responsibilities of a health information custodi an,
and that’s you in nost cases, and it says that you
remai n responsi ble for any personal health information
coll ected, used, disclosed, retained or disposed by
the custodi an’s agents, and | -- ny understanding is
t hat when you provide that information to a third
party and meki ng that person an agent, you are stil
responsi ble for the information.

And you | ook at the standards, and
there are a | ot of standards that speak to the kinds
of things that these val uable vendors are going to be
doi ng for you.

You know, you are expected -- you know,
| read that to nean you are -- you know, the vendor is
acting on your behalf, but you are expected to
practice according to all the statutes, regqgul ations,
standards, codes of ethics, etcetera, so you want to
choose sonebody who's going to actually be practicing

in a way that is not going to put you offside.
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You know, |’m not going to go through

all of the standards, because there are a |lot of them
but, you know, you're required to ensure the security
of records kept in electronic form You may not be
physically doing it, but you need to ensure it.

You know, making sure that they -- that
t hey have know edge of the risks and have risk
mtigating strategies and all of that stuff, and that
they’'re going to ensure that the records are secure
and accessible for the entire retention period, and
you all know how long that is, you know, naking sure
that they' re protected fromloss or tanpering.

You know, there’'s rules about
transm ssion and di sclosure. Those conpanies that are
going to be doing, you know, fees and filling, and
m ght have ancillary charges attached to the services
for collecting unpaid fees and things |ike that, you
need to nmake sure that whoever you' re using, if
they’' re going to be handling your -- sone of the
busi ness aspects of your practice that they' re doing
it in a way that you can stand behi nd.

“The vendor provides nessaging with
client, but |I’ve heard the client absolutely prohibits

comruni cation wwth” — or, pardon ne, “ -- the College
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absol utely prohibits communication with clients via

emai | or other electronic nedia.”

W' ve heard that and it’s fake news. |
say that it’s actually fake news, but you m ght not -
| don't know. | don't know how that works. But anyway,
| mean, the nessage you' |l get fromus is that it’s
| nappropriate to allow personal health information to
be viewed by anyone under -- other than the intended
reci pients, and for that reason, anything that you
send out, we think, you know, should be covered by
end-to-end encryption, not just password protection,
encryption, which neans that sonewhere during the
route, the characters and, you know, |etters get
scranbl ed and then unscranbled so that if anybody
actually hacks in, they won't be able to read it, so
that only the sender and the intended recipient have
the key that allows them-- you know, which is usually
a password these days -- to access the information.

“I think the service is hosted in a
foreign in a country. Wuld this be okay?” And
there’s been a | ot of back and forth about that, and
we’ ve actually, you know, engaged with sone of the
vendors who' ve been tal king to us about this, and our

answer is, does the privacy legislation in wherever
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the data’s going to be stored or way it may be

transmtted through afford adequate privacy?

That’s really all we can say. There's
a debate about whether service located in other
countries permt nore unauthorized access or nore | ax,
you know, usually through their |aw enforcenent, than
we are in Ontario or Canada.

The question cones up “can | use a
systemthat stores data in the US?”

| think there’s been a m sunderstandi ng
that there was a rule against it. There isn't.
There’'s -- you know, the Information Privacy
Conmm ssi oner has come out and said there’'s no
| egi slative prohibition on this, that the risk of
information held in the USis, you know, there’' s no
greater risk than having things in Canada because
Canada | aw enf orcenent agencies actually have
simlarly robust powers to get information in Canada.
Agenci es in Canada, the US, and other countries do
have the ability to reach across borders.

So you know, there was a |l ot of talk
about the Patriot Act. There's no real rule against
it. The Federal Privacy Comm ssioner, which applies
to the PI PEDA work that you do, but it’s also

| nportant to get the general principles from other
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credi bl e organi zations. PIPEDA doesn’t prohibit it

either. Wat they do say is the transferring

organi zation is accountable for the information, so,
you know, ultimately the information that you provide
sonmewhere el se that may end up sonewhere is stil

sonet hing you' re accountable for, and that you have
protect it, and usually it’s by neans of whatever
contract you establish with those people, so you
really, really do have to work at establishing a
contract that you can be satisfied with

And -- and they go further to say that
you shoul d be transparent about the -- the process
wi th whoever that information relates to.

So this all got alittle bit -- this
all was sort of thrown up in the air alittle bit when
the Ofice of the Federal Privacy Comm ssioner made
findings in a case of an Equifax, you know, the credit
rating conpany. There was a conplaint agai nst them
and, you know, people’s social insurance nunbers were
transmtted across borders and inadvertently, or
W thout -- you know, w thout adequate controls, |
guess, were -- were released, and that’s, you know, a
really significant breach, and the Privacy

Comm ssi oner of Canada found that they should have
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obt ai ned expressed content fromindividuals before

sendi ng such personal information to the US.

So they’re now encouraging that if
you' re di sclosing personal information across a border
that you need to express -- get expressed consent and
give individuals information about any options
avai lable to themif they don't want their information
di scl osed across borders. The nessage is that you're
not relinquishing control if you give it to a third
party. And there’s a current stakehol der consultation
that many of you may have seen where they’' re now
servi ng stakeholders to revise their policy position.

So that’s live, but just as | started
to put the presentation together, | got sonething on
one of the list serves that | subscribe to that even
put that on hold, because there -- they’ re suspending
this consultation because there’'s going to be a new
digital Charter.

Soit’s really their -- and, you know,

they’'re saying that their situation remains fluid, and

they' |l continue to nonitor and provi de updates --
this is the Privacy Comm ssioner -- and, you know,
we' Il do our best to do that al so.

So all of that to say, you know, this

IS -- this is a dynam c situation and you need to do
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t he best you can, and there are no absolutes in this,

and the best you can is the best you can, and, you
know, the sinple way -- and it’s a very sinpl em nded
thing, but it really is -- it’s an anal ogous situation
to, you know —

And, you know, this -- the -- |’ m going
to give you sone extrenes. The situations you're in
are probably somewhere in the mddle, but you need to
calibrate sort of where they are. You know, would you
| eave your files in a cardboard box in the unl ocked
hal | cl oset or would you buy a heavy gauge netal
filing cabinet wth one of those high quality |ocks
and a key that you can’'t have copied for less than a
coupl e hundred bucks, you know, or -- or how close are
you going to be to either of those extrenmes or, you
know, are you going to drop a person’s psychol ogi cal
record in an unseal ed envel ope on an unattended desk
for pickup? It has happened. It could be picked up by
t he wong person, and that’s happened too. O would
you use a bonded courier to deliver a seal ed envel ope
wi th signature required?

So, you know, where are you on that
spectrum when you’ re naki ng these deci sions, and how

much confidence do you have in the conpany?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N oo o~ w NP

N NN NN R B R R R R R R R
N W N P O © 0 N O O » W N P O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

Page 48

You know, tax season just ended. |

| ove the H&R Bl ock ads. |’ve never used them not
because | wouldn't, so |'’mnot endorsing themor -- or
recomendi ng them but | |love their ads: “Your brother

knows fantasy brackets, not tax brackets.” You know,
“Kids coach knows T-Ball, not T4s,” etcetera,
etcetera. “Your chef friend knows reductions, not
deductions.”

The Col | ege knows your standards, but
It doesn’t know systens. W' re not systens experts.
We don’t have the expertise. W don't have the
resources. Really, you know, we’'ll help the best we
can in terns of application of standards, but trust an
| T professional about, you know, |T security.

This is probably too small for you to
see, but it’'s -- it’s just a screenshot of what the
I nformati on and Privacy Conmm ssioner put up just | ast
nont h about, you know, safeguarding records and
t al ki ng about taking reasonable steps to protect
personal information in your custody or control, and
It means not just in your custody; it’'s in your
control, you know, even through contract with an
ext ernal vendor.

And it tal ks about, you know, technical
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safeguards to protect electronic data. The URL is at

the bottomof the sheet and if you can't read it here,
it’s printed in the materi al s.

| don't even understand what sone of
this stuff neans, but you want to nmake sure that if
you are goi ng down the route of having, you know, your
client’s personal, sensitive data handl ed by soneone
el se that you have people who understand this stuff
who have, you know, the credibility to help you
t hrough that.

So that’'s a lot, and there’s not a huge
anmount of tinme, but if -- if anybody has one question
even about this? The mc’s not on.

UNI DENTI FI ED SPEAKER. Ch. Yeah. |’
"1l try again. M question is if |I’mreceiving enai
nmessages from people who are not clients but are
Interested in becomng clients and | respond by sayi ng
pl ease call this nunber because email is not
consi dered confidential, is that sufficient? Because
ny understanding is these people are not yet clients.

DR. GANG Right.

UNI DENTI FI ED SPEAKER: So | don't know

i f other people struggle with that same question, but
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DR GANG So it’s an interesting

t hi ng, and, you know, using the issue of whether they
are a client is an inportant concept fromthe point of
view of the Coll ege standards, | guess, but when
they’ re providing personal health information, you're
then the recipient of personal health information, and
| think you have sone obligations with respect to, you
know, if not |egal, ethical, noral obligations.

And, you know, it’'s a good idea to |et
t he person know. You can’'t control what people send
you, and you’'re probably not going to block them but
it’s a good idea to educate them and say, you know,
| " m happy to hear fromyou. |’ mconcerned that you
may be sending nme information that sonmehow coul d get
hacked, so, you know, happy to trade, you know,
strictly admnistrative information, you know, try to
contact you, here’s ny phone nunber, you know, maybe
even appoi ntnent setting, maybe, but it’s sort of
getting into sort of touchy territory. Certainly
anything that you put out shouldn’t give information
t hat a hacker or sonebody who, you know, had
unaut hori zed access to that person’s Hotmail shoul dn’t
see.

So, again, there’'s a lot of finicky

j udgenent that goes into that.
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W all deal with that. W -- you know,

we deal with it at the College al so, you know, people
who -- nenbers of the public who reach out to us, and,
you know, the first thing we do is say, you know, this
I's highly personal, sensitive information, you know.
We'd nuch prefer to speak to you by tel ephone. If
you' d prefer not to, you know, let’s do password-
protected docunents. All you can do is your best.
Ckay. So let’s go on to the next one:
Provi ding services to outside jurisdictions. As I
said, we get a lot of questions from people now that,
you know, there’ s great technology that allows people
to follow their clients when they go on a work term
sonewhere, so the typical question m ght be “I’ve been
working with a vulnerable client for several years.
They’ re going to spend six nonths working in New York.
| really think it’s a good idea that they do this, but
they’'re not -- you know, they’ re vul nerable, and
they’'re reluctant to have -- you know, to discuss or
di scl ose, you know, a history of significant trauna.
| fear that the person will experience a setback in
our therapeutic relationship if this relationship is
di srupted, and it really shouldn’'t be necessary,
because they' re com ng back. Can | nake nysel f

avai l able to her via secure video service?”
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And this is a question we can’t answer.

W don’t have -- you know, we don’t have the
authority. Mst jurisdictions consider it their duty
to protect individuals who are | ocated in that
jurisdiction, so, you know, perm ssion can only cone
fromthe place in nost cases in which the client is

| ocat ed when they’ re receiving the service.

Qur positionis if it’'s okay with them
and you're doing it ethically and in accordance with
the standards, it’'s fine with us, and that’s the very
sinple answer, but it’s not the answer people are
| ooki ng for when, you know, we say the risk is to you
because you coul d end up being prosecuted in that
other jurisdiction for unauthorized practice. You
don’t want to do that. If it’s a North Anmerican
jurisdiction, it's relatively easy. Just call themor
emai |l themand find out, and many jurisdictions have
provisions for this kind of thing. Many in Canada. |
don't know proportionately whether there’s many in the
US, but many jurisdictions do nmake such provisions.

And |’mgoing to just race ahead
because there are only a few mnutes left.

Supervi si on of psychot herapy. Can
soneone please -- this is the question. “Can soneone

pl ease explain who I'’mall owed to supervise?” And |
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hear that -- | hear that,

a lot of information, and
day followng this really

The sinple
people of, we need to rem
control l ed act,

as long as you do it

So you of course have to be conpetent

In the service.

know,

that you' re going to be supervising has enough

know edge,

supervi sion you're going to provide,

dependi ng on how much know edge,

that will
need to do and whet her or
ethically do it.

What about
Psychot herapy? And |

weren’'t around when the debate that started around

2006, which is quite a long tinme ago now, when the

health professions -- | a

and |

HPRAC, which is the -- the arm s |ength body that

advi ses the governnent on

you can supervi se anyone in anything

in accordance with the standards.

That goes wi t hout sayi ng.

It’s up to you to determ ne whet her the person

skills and conpetence to provi de whatever

hel p you cali brate how nmuch supervision you

t hought

checked before and |’ve forgotten again,

Page 53

and it'’s -- it's -- there's

you're not all spending your
conpl i cated debat e.
need to rem nd

| f

answer that |

nd peopl e of: It’s not a

But, you

and, you know,

skill and conpetence,

not you feel that you can
the Controlled Act of

|’d rem nd peopl e who
ways forget what the R is,

but

prof essi onal regul ation,
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they did a consultation and produced a docunent call ed

New Di rections, and what they pointed out and what

t hey convinced the governnment of was that while the
consequences of substandard or negligent practice may
not al ways be obvi ous, survey data, disciplinary
cases, court actions, reviews of regulators, and
practitioners in their field, based on their
experience, have revealed, | guess, a conpelling case
t hat incidents of abusive and negligent behaviour wth
serious consequences occur in the context of
psychot her apy.

So psychot herapy was marked as a risky
activity, and what cane out of that was the inclusion
in the RHPA of a new Controlled Act, with is the
Controll ed Act of Psychotherapy, and | enphasi ze
Controll ed Act of Psychotherapy because not all things
whi ch people refer to as psychot herapy neet the
definition of the Controlled Act of Psychotherapy. So
it’s only those things that neet that definition where
t he supervision issue becones a bit either tricky or
sticky. I’mnot sure what -- where that fits, but --
and there’'s a definition, and again, we have this
problemin definition of having the -- all the words

in the definition not defined.
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So, you know, it’s treating -- okay.

So what does treating nean. That's going to be up to
you to determ ne. By neans of a psychot herapy
techni que? What's a psychot herapy techni que? That’s up
to you to determne. And | know that the College of
Psychot herapi sts is, you know, |ooking at defining
that, but it’s an extrenely challenging thing to do,
and |’ mnot sure, you know, how -- how that’'s going to
work out, but we think that it’s a reasonabl e thing
for -- for all of you to be able to make a reasoned
argunent about whether this is a psychot herapy
t echni que.

Del i vered through a therapeutic
relationship. That's a little nore helpful. So
you' re tal king about their being a relationship.

An individual's serious disorder of
t hought, cognition, nood, etcetera. So what’s
serious? And, you know, what’s serious to one person
m ght not seem serious to another, but you are -- you
have to deci de what's serious and what -- you know,
what you could, you know, defend in terns of an
argunent of serious, and then again, we neet the word
serious in the last part, which is that may serious --
seriously inpair that individual’s judgenent, insight,

etcetera.
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So, you know, that’s -- this kept us

very busy for a very long tine, and it still keeps us
busy, because people, you know, want help in figuring
this out, and this is sonething that ultimtely --
maybe eventually there will be sone standard.

| guess | may skip ahead. | nean, you
may be famliar wth, you know, the actual Control
Act, and the recent regul atory anmendnent that gave a
bit of a window for there to be enough authori zed
people, but we can -- we can deal with that if there’'s
time after.

But the nessage here is that
| egi slative interpretation can lead to nultiple
under st andi ngs, and nobody’s in a position to say
which is the right one. It's not -- none of these
positions have been tested by either a coll ege
di scipline commttee or the Health Professions Appeal
or Review Board or ultimately by the courts. So
really it’s a matter of comng up with a reasoned,
cogent argunent for, you know, whether this is a case
that nmeets that definition, and that’s as far as we
can take you.

And | know peopl e push -- they push us
really -- you know, what about this, what about this?

My opinion on this, Rick’s opinion on this --
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shoul dn’t say that. R ck -- | don't know whether he’d
agree with nme, but, you know, any -- you know, Juli’s
-- any -- we have no claimto know the right answer

about whether you' re working with M. Smth and he's
conplaining of x, y and z and this may, you know,
inmpair himin certain ways, whether that neets the
definition. You're the ones that are going to have to
maybe, you know, take a paper and pen or, you know,
open up a page on Wrd and make that argunent and see
whet her, you know, it holds water for you.

So you -- nost of you wll have seen,
you know, the recent conmunication of the College
where we’ve -- we’'ve, | guess, expanded our -- our
position, and -- and are acknow edgi ng that perhaps
the definition we were working under was nore
stringent than it needed to be, although, you know,
sonme will argue that it’s still correct, but we are
sayi ng now that you can supervi se other regul ated
prof essionals who then -- who thensel ves are
authorized to performthe controlled act. Mostly this
relates to regi stered psychot herapi sts and soci al
wor kers.

And we’'re saying that, you know,
anot her | ook -- another way of |ooking at the -- the

| egi slation could permt you to do that, so we’'re not
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going to stand in the way as |long as you believe

supervision is necessary. There's always that
standard about not supervising only for the purpose of
facilitating third-party billing.

And, you know, that conmes with a
rem nder that when you’'re supervising, you are
accountable in that person who's receiving the service
I's your client.

So | have the -- you know, sticky --
don't know if you use Goo Gone. Sonetines it works,
sonetines it doesn’'t. Sonetinmes this information wl|
work for you. Sonetines it won't. But | don't know
whet her you have any questions?

Over here in the m ddle?

UNI DENTI FI ED SPEAKER. Hi Barry. It’s
Barry. Quick question for you regardi ng psychot herapy
and within the Province of Ontario’s nove towards, you
know, inproving access to services to their
structured, you know, psychotherapy program |Is this
-- does the Coll ege have any concerns that the way the
Province is noving is going to dilute the definition
of psychot herapy and what psychotherapy actually is
conpared to what the potential programis going to

| ook |i ke?
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DR. GANG Yeah. W haven't
specifically tal ked about that. | think -- yeah, |
mean, that’'s really all | can say is we don’t -- we

don’t have an opinion on that. You know, it’'s a

bal ance between access to services by, you know,
qgqualified people. You know, we do believe that

servi ces should be accessible, but we also very
strongly believe that it should only be by conpetent
peopl e or supervised by conpetent people. So that’'s
about as much as | think -- | don't know Rick is -- is
there any nore to say than that?

No. Ckay. So we’'re at 10:20, which is
the official break tinme. W have refreshnents
outside. Unfortunately technology doesn’t allow us to
feed, you know, the other 1800 or so people, but cone
back in 15 mnutes and -- and we’'ll continue. And if

you think of any questions, enmail us, please.

TRANSCRI PTI ONI ST* S NOTE: RECESS | S TAKEN.

DR GANG | have the privilege and
pl easure of introducing Rick, Dr. Mrris, who is the
Regi strar at the College. Probably doesn’'t need a | ot
of introduction to nost of you, but in case sone of

you don’t know himyet, R ck worked for many years
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before comng to the College in Children’s Mental

Heal th, both as a direct psychol ogi cal service
provider and in senior clinical admnistrative
positions. He frequently nmakes presentations to both
menber and non-nenber groups in Ontario and beyond on
a variety of professional practice topics. He' s the
former chair of ACPRO, the Association of Canadi an
Psychol ogy Regul atory Organi zations, the National
Associ ation of Regul ators of Psychol ogy i n Canada.
He's al so served on many conmttees for the
I nternational Association of State and Provinci al
Psychol ogy Boards -- ASPPB, and has been naned a
Fel |l ow of that organization as well. Rick is the
reci pient of the OPA Barbara Wand Award for Excell ence
in the area of Professional Ethics and Standards, and
wi t hout further ado, the tricky issues you ve all been
wai ting for.

DR. MORRI S: Thank you. Al right.
Good norning, everyone. It's really great to know
there are so many of our nenbers, as Barry said, |
don't know how many of our nenbers are watching this
by webinar, but it’s also really nice to see so many
of our Otawa nenbers here in person.

One of the things | heard froma nunber

of people was, oh, this is great to have this event
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because we get to see coll eagues that we never get to

see fromyear to year or tine to tinme, and personally,
for me it was really great, because | got to see a
nunber of O tawa nenbers that | hadn't seen in a | ong
tinme, and that was rally very pleasurable to do that.

Just a quick note off script before |
start. At the break, Karen Cohen from CPA cane up to
me and she was telling ne that in terns of the
practi ce managenent software Barry was tal ki ng about,
due diligence around that. Apparently CPA i s worKking
on practice managenent software, and they're going to
make it avail able as a custoner service, so they're
goi ng through all of the contract work and the due
diligence that Barry’'s suggesting that any individual
menber m ght have to do if you're thinking about
contract -- or if you' re thinking about practice
managenent software.

So | guess the best thing | can do is
say stay tuned. Karen’s hoping that this wll be
ready by sonetine this year, so maybe sonething to --
to | ook at.

Ckay. Tricky issues. Many of you have
seen ny -- ny rules for this -- interactive, and
that’'s not usually a problem As you know that |

usual |y provide a nunber of options and | like to |et
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peopl e know that nore than one option nmay be a good

opti on.

| don't restrict nyself to one right
and three or four wong. | also don’'t assune that |
necessarily have all of the answers, so if I give five
options and sonebody has a sixth one, that’s great,
and it may very well be a better one than -- than |
have.

The fourth one is just kind of a silly
one. Silence indicates everybody agrees wth what
everybody else said, so if only one person gives an
answer and | don't hear from anybody el se, |’ m going
to assune everybody el se thinks that that really bad
answer is actually the answer.

And the last one is that | certainly
encour age guessing. Especially on the true and fal se
ones, guessing is good and easy, because you have a
fifty percent chance of being right, but certainly
al so asking questions, but as Barry said, due to our
technology, it's really difficult, or inpossible, for
us to take questions fromthose who are viewng this
online, so the people online have to rely on you in
the roomto ask whatever questions they’' re probably
thinking of. So that’s another obligation that you

have in addition to this being interactive.
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kay. So | want to go on to the first

one, and this one is really | realized in watching
Barry's presentation, this was really a test rel ated
to one of the things that Barry tal ked about, so we'l|
see how wel |l you do.

(kay. So you received a letter froma
client you haven't seen for nearly three years. In
It, she requests you send a copy of your clinical
notes fromher therapy to her |awer. She explains
that her | awer believes the notes will be useful in
assisting her in her current divorce and child custody
proceedings. In reviewing the file you find the notes
-- you find notes about possible al cohol and drug
abuse and you' re concerned this information wll
actual ly be nore damagi ng than helpful. 1In this
situation your best course of action would be -- what
are you going to do: deny her request for the
i nformation unless required to do so by the courts in
order to protect your client’s best interests; speak
with the | awer about your concerns to ensure she
under stands the contents of the information requested
and then release it if she wants it; contact the
former client and di scuss your concerns to ensure she
under stands the content of the information in her file

and then abide by her wishes; require the client to
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sign and send you a proper release of information form

to ensure you have the right docunentation of her
consent to release the clinical notes; or send the

i nformation through a | awer as requested w thout any
further consideration since clients are entitled to
request their clinical notes be rel eased.

What do you think, those of you in the
roon? One, two, three, four, and/or five? Sonme maybe

Three? And four?

So |I’ve heard a |ot of threes and
fours. Anybody |ike one, two or five? Two? Ckay.

Two, three, four? Al right.

Anybody |i ke one? So nobody |ikes one.
Ckay.

And anybody |i ke five? Ckay. All
right.

Sure. | nean, nunber one is -- is --
|’ m gl ad nobody pi cked nunber one, because as Barry
described, the legislation is very clear that soneone
has the right to information. |f sonebody has the
right to information, it would really be inappropriate
for us to force themto go and get a court order to

allow themto get what the |law provides to them
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The last one’s interesting in that |

guess you probably could do that. |[It’s probably not
good practice, but, I nean, | would not suggest it,

but there’ s probably not -- there's nothing illegal
about that. |It’s probably an unethical or problematic
thing to do, but your client does have a right to the

whole file whether | review it or not or whether 1’'d

like to -- or I like the information, the client does
have the right. But certainly | would go with -- with
two, three and -- well, I'd go wwth two and three

W t hout comment. Well, | can't say that. |1’d have

some comments.

Certainly nunber three is fine, and
nunber two is fine, but it would be inportant to do
nunber three before you do nunber two.

| " massum ng everybody’s just assum ng
that that was the case. So you have your client’s
consent when you speak to the client in nunber three
to speak to the lawer in -- as in nunber two as
opposed to just calling the Iawer up. That woul d not
be okay, because that would be a breach of her

confidentiality.

Nunber four is a -- is certainly an
okay answer. It’s a best practice or -- it’'s a
practice kind of thing. It’'s certainly not required.
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There’s no reason why you have to receive fromthis

client sone kind of a special release of information
form | think that in ny -- you received a letter
fromthe client requesting it, and it may -- there’'s
no reason why you can’'t accept the letter as the

of ficial docunentation of the request. You don't have

to hold things up by, you know, emailing a -- your own
fancy formto themand asking themto mail it back to
you. | nean, that’'s an unnecessary step.

You can do it if you want, but it’'s
certainly an unnecessary step.

Question over here. Caitlin’s going to
bring a mc so that everybody can hear. Onh, one sec.

UNI DENTI FI ED SPEAKER: | was wonderi ng
if there is a difference if you know that the person
requesting it is a parent going through a -- a high-
conflict divorce and it’s actually for their child.

DR MORRIS: | didn't catch the | ast
part. “And actually” --

UNI DENTI FI ED SPEAKER:  Your client is
actually the child and it’s a parent requesting --

DR MORRIS: The information. Right.

UNI DENTI FI ED SPEAKER:  -- information
that you are either currently collecting --

DR. MORRIS: Right.
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UNI DENTI FI ED SPEAKER:. -- or coll ected

t hree years ago.

DR MORRIS: Well then the inportant
thing -- | don't have a yes or no for that -- the
I mportant thing is for you to ascertain who has the
authority to request the informati on. Does the nother
have the authority? Does she have the authority solely
-- solely on her own or does she have to al so have --
you al so have to have the -- the agreenent of the
father in this highly conflictual thing, so, you know,
one of the things you have to sort out, but it’'s
real ly sonething that usually we -- is quite obvious,
but there are situations where one needs to figure
whose authority can you accept in whatever situation
it is.

So in your situation, you would have to
sort it out, | guess, is the best word, who can
request the information, who has the right to the
information. And you mght find that it’s an
i nformation about a fifteen year old client who m ght
decide it's a fifteen year old client that has the
right to request the information, and you're going to
wite back to the nother in that kind of a scenario
and say, sorry, | can't release it on your request. |

need the consent of your daughter. So --
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Yes? Ot her question?

UNI DENTI FI ED SPEAKER: One thing that
-- that 1’mquestioning is when you protect your
client’s best interests are you goi ng agai nst the best
I nterests of their children?

DR MORRIS: That’'s an interesting
guestion. | mean, you could be. If you feel that --
| nmean, the reason | put nunber one in there, part of
It, nunber one, was the court’s piece, and that’'s
unnecessary. The other one was while we have a -- |
guess an obligation to protect their client’s best
interests, it’s -- it’'s not up to us to protect their
best interests agai nst thensel ves.

You know, if the client understands
what’'s there, in this particular scenario, information
about drug and al cohol abuse but they still want it
rel eased, we may say and think to ourselves and even
say to the client, are you sure, this is really a bad

I dea to get this information, you know, out there, but

If they say yes, then it really is up to themto -- to
decide, so -- but in your scenario it’s alittle bit
different but | think, you know, we have -- we have an

obligation to think about our client’s interest, but
we don’t have the right to decide that we know better

t han they know because as, |’'ve said in other
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presentations, you know, if a person is a capable

adult, then they get to nake a m stake whether we --
or do what we think nmay be a m stake, and as capabl e
adults, we get to nake bad decisions. W may think

this is a bad decision, but it’s hers to make.

Cailyn, in the back? Or soneone over
her e?

UNI DENTI FI ED SPEAKER.  So the case
referred to a psychologist witing in the file
“suspected drug and al cohol use.” Wat |’ m wondering
I's why the psychologist in the first place didn’'t
actual ly consider that any of their files could
actual ly appear in a court of |aw, which neans they
shoul dn’t be witing down specul ati ons but actual
facts, anything that could be upheld in a court of
law, so | -- | think the ethical question actually
goes way back --

DR MORRIS: Sure.

UNI DENTI FI ED SPEAKER: -- to the file
itsel f.

DR MORRIS: Sure. That's a good
guestion in terns of the way this imginary
psychol ogi st, psych associate kept their -- their
notes as to whether or not, you know, was it a fact?

Did they have data to say this was a fact and they put
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it inas a fact or was it a suspected thing, and, you

know, just sonething to be careful of when -- when
we're maki ng notes in terns of whether the information
I s actual fact that we have, because it -- if the
notes are conpelled sonehow, it will cone across
certainly as fact. It wll conme across with a |ot of
weight if it’s, you know, above the signature of a
psychol ogi st or psych associate and so it’'s inportant
to make that kind of distinction.

| nmean, | think we talk about often
when we get information, especially getting
information fromthe client about sonmebody else, it’s
really inportant to make sure that the information
that you wite down is clear that it’s according to so
and so this and this has happened. W have no idea
whether it’s true or not, but according to the client,
this is what it is.

UNI DENTI FI ED SPEAKER. My comment is an
experience | had where ny records were subpoenaed. |
testified in court. And in terns of infornmed consent
for your client, tolet themknowthat if the -- if
the record is released to the | awers and you actually
go to court, it’s public record, and | ater, after the
court case, | happened to be online -- | can't

remenber what | was checki ng, but anyway, | found
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under ny nane the entire file digital, and | don't
know that -- | didn't know that -- that the records --
| nean, | knew they would be accessible to the courts,

to the public, but nowin the digital age, they are
onl i ne.

DR MORRIS: Certainly, and except in,
|ike, famly court situations. Famly court
situations are closed, but any other kind of
situations are usually open to the public.

UNI DENTI FI ED SPEAKER:  Yes.

DR. MORRIS: | don't know who woul d
have had access to it in order to have put it online.
Maybe it was the record fromthe other side. | nean,
maybe it was the client.

UNI DENTI FI ED SPEAKER.  And | guess ny
comment is -- or question, | wonder if -- if the
College, if there’'s any way that we can prevent that
ki nd of thing happening, even though it is access to
the public, but that is quite serious.

DR MORRIS: | don't know of any way
that we could prevent it from happening. It’s
certainly sonething that one could raise with the
judge. It becones a matter of what the judge decides
in terns of who's going to have access to the

I nformati on.
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| nmean, when we are -- when we are

providing -- or are asked to provide records and, you
know, nost nenbers who are in that situation have a
speech about privacy and confidentiality and that sort
of thing, and including in there, you know, concerns
about the information becomng too broadly -- | nean,
di stributed too broadly, making that kind of an
argunent, plea before the courts, but then it becones
up to the judge to deci de whether, you know, all the
information is going to be taken by the courts and
made public or only sone of it. | nean, that really
becones the judge’ s deci sion.

kay. Let’s nove on to the next one:
mandatory reporting. A colleague of yours, also a
menber of the Coll ege of Psychol ogists, confides in
you that he' s been experiencing particularly strong
feelings of attraction towards one of his patients.
He deni es he has acted on these thoughts but is
concerned that his feelings may overwhel mhis better
judgenent. |In such a situation, what would you do in
ternms of your colleague: advise your colleague to
termnate with the client imediately and to rem nd
her of the nanes of other practitioners she can
contact; informthe Coll ege as per the mandatory

reporting requirenents of the RHPA but do not give the
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nane of the client, even if you know it, wthout
obtaining her witten consent; leave it up to your
col | eague to make the determ nation, | guess, whether

or not treatnent should be ended and how soon; do not
make a mandatory report to the College unless you
bel i eve he has been sexually involved with the client
and is |ying when he says not hing’s happened between
them maintain confidentiality and do not nake a
report even if you believe there’' s been sexua
activity, as the RHPA provides an exception to --
exenption to the nmandatory reporting requirenent to
enabl e practitioners to seek gui dance and advi ce from
col | eagues without fear of reprisal; or warn himthat
he may be on the path towards registration revocation
and suggest he seek sone counselling.

W’'re going to -- what advice do you
have for your colleague in -- in this situation? One,
two, three, four, five, six, or a creative seven?

We have a one, a four, and a siXx.
Advise himto termnate i medi ately; don’'t nmake a
report unless you believe that he’'s been |ying to you;
and warn him about registration revocation.

So we have a one, four, six. Two,
three and five?

So everyone -- this is that silence
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t hat i1 ndi cates everyone agrees. So everyone 1S

believing that we’re tal king about one -- one, four,
six, and no one likes two, three, five?
Par don?
And a five. W have a vote for five,.
So there’s soneone who's suggesting
t hat nunber -- the problemw th nunber one for her is
that this termnate i medi ately piece, the
“Immedi ately” is of concern. kay.
Al right. Any other -- any other
t houghts before |I tell you what ny thoughts were?
Okay. | have a problemw th nunber
one, somewhat the sane thing, and really then | would
-- | would then really go down to nunber three.
mean, | think that ny job as -- as consulting m ght be
to say, you know, | think you' ve got a serious issue
here. You mght want to seriously think about
term nating, because if you' re concerned that you're
going to be overwhel ned by your thoughts and feelings
that end up in a bad situation then maybe you shoul d,
you know, consider it, but whether or not the person
does that and takes your advice, or whether they feel
they can work through it or whether they feel that
they can do it but they need to provide two or three

or four or sone reasonabl e anount of notice to the
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person, that really is -- would be appropriate, so |

woul d probably substitute nunber one for nunber three
and go with nunber three. That’'s really up to your
col | eague to have sone -- sone professional judgenent.
Nobody | i ked nunber two. Ckay. Nunber
four, anybody |ike nunber four? Sure. | would think
nunmber four would -- would fit. | nean, there’s no
mandat ory reporting obligation for soneone who you
don’t have reasonabl e grounds to believe sone sexual
activity took place. 1In this case, unless you think

that the person is lying to you, you woul dn’'t have

reasonabl e grounds to -- to report, so nunber four
woul d -- woul d probably work.
Nunber five is -- does not work. There

are no exenptions or exceptions in the RHPA, so that’'s
just a blanket statenment. There are no exenptions.
So, you know, that’s just the way it is.

And nunber six may be very -- may very
wel | be a good thing to advise your client, but not
only should they get counselling, but if they need
sone notivation as to why they should get counselling,
you could tal k about the path to registration
revocation, because if they do get sexually involved
with their client, that becones an automatic. You

know, if one is found guilty of -- of sexual activity
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with a client, revocation is the only option if found

guilty that the discipline panel has. Yes?

UNI DENTI FI ED SPEAKER:  [i ndi scer ni bl e]
consi stent, because you can do both one and three.
What you're doing is offering advice. You' re not --
there’s no mandatory thing. There’'s no nmandatory
direction wth advice, so | think one and three
actually go together very well.

DR MORRIS: So you' re seeing one and
three go together. Well, the first one you' re saying
-- you're advising themto termnate i medi ately, so |
guess you could be saying, ny advice to you, if it
were ne -- of course it wouldn’'t be nme -- but if it
were -- if it was me, | would drop the client. |
woul d see them tonorrow or when they’' re next com ng
in, or when they cane in, that’s it, here’s a list of
peopl e you should be seeing. However, that’s ne and
that’s nmy advice. You may want to consider whet her
that works for you and whether you think that’s
appropri ate, because you know the client better than |
do. | don't know the client at all, so you know t he
client, so yes, | could see it in terns of that, how
one and three could go together.

Ckay.

True or false. These are the ones
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where you have the 50 percent chance of being right,

so if you re hesitating, go for a guess.

First, the Health Information
Protection Act now requires additional protection be
given to clients’ personal health information. Not
only nust files be stored in |ocked file cabinets, but

t hese nmust now be both fireproof and waterproof. True

or fal se?

Do | hear any truths? Oh, | hear a
truth. | heard a true over here. | heard nostly
falses. | would agree with false. PH PA -- and |

think Barry referred to this when he was tal ki ng about
the emails. PH PA doesn’t say anything about the way
in which you store your files. Wat PH PA says, and
what the Coll ege expects of nenbers, is that you wll
take responsibility for the security of those files
and you will do what you need to -- and you feel is
appropriate for the security of the files.

| can tell you that -- this is a nunber
of years ago, but after Katrina in New Ol eans
happened, those practitioners who were re-establishing
their practices there, they got waterproof file
cabi nets, because they lost all of their files because
they had, but really, nost of us have those ones which

are | ocked but they have, you know, water can get in.
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But there’s nothing that says that -- | nean, it’'s a

matter of our taking responsibility for our -- our
files and being able to justify if there were a breach
sonehow -- be able to justify the way in which we took
care of our files.

So I’'ve said facetiously in talking to
peopl e about this, |I nean, if you wanted to, you could
store themin a Rubbermaid bin under your bed. Not
recommendi ng that, but there’s nothing saying that you
can't do that. \What they're saying is that if you do
do that and then there’'s sone kind of a breach, | hope
you can cone up with a really good explanation as to
why that was a reasonable thing to do when you're
chal | enged on that particul ar deci sion.

It’s not a breach of confidentiality to
tell your client that you received an enail about her

from her spouse. True or false?

True. | agree. It's true. This is
the -- the question about getting unsolicited
information fromthird parties about -- about a client
and what do we do with it? Well, you owe no duty of

confidentiality to that third party. They're not a
client of yours, and so any information you get, you
deal with it clinically as you think appropriate, and,

you know, it may very well be appropriate to speak
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with your client about this unsolicited email that you

recei ved, even though the husband in the -- in the
subj ect line, the spouse said, you know this is
private, confidential; don't share wth her for sure,
da da da da. None of that makes any difference. The
client is your client; the spouse is just, you know,
an interested third party.

Recent changes to the RHPA now require
a nmenber who decl ares personal bankruptcy to notify
the Col |l ege and cease practicing until the matter is
resolved. True or false?

Fal se? So we have three or four people
saying fal se, nost people saying | have no idea. The
RHP changed again and that’'s what they put in there?

| like -- this one’'s false, just by the
way. | like putting in sort of the -- the legislation
or reference to a |legislation because it nakes it seem
that nmuch nore authoritative: the RHPA now says... Not
true. The RHPA says nothing about it. There's
not hi ng about -- there’s no rul es whatsoever about
personal bankruptcy and the Coll ege and that sort of
t hi ng.

Due to risk of theft, the Coll ege
specifically prohibits storing confidential client

materials in the trunk of ones car. True or false?
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It’s false. |If that were true -- |’'ve
said this before -- if that were true then many of the

peopl e that do work for school boards where their
office is in their trunk and they do a [ ot of noving
fromschool to -- they would be in serious trouble.

We do recommend that you not | eave themthere for |ong
periods of tine, and as you heard, a nunber of years
ago, a physician -- researcher physician from one of
the University Avenue hospitals got in trouble because
they left the information in their van but the van,

you know, didn’'t have a trunk, and so there it was.

It was his -- he left his briefcase in the back seat
of his van -- | ocked van, and then sonebody broke in
and stole -- stole it, so, you know, that’'s not a good

I dea, but a trunk of a car is reasonably safe because
nobody knows what’s in there, but at the sane tine, |
woul d suggest that it not be the pernmanent storage
place for confidential client information.

And the last one. It would not be a
breach of confidentiality for you to speak with your
| awyer about a |awsuit brought against you by your
client.

True? True.

Sonme people have the -- the idea that

it would be a breach of confidentiality unless they
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ask ny client for permssion. |If your client is suing

you, there’s a good chance they would not give you
per m ssi on.

So there are certain kinds of
exenptions like this. This is one of them

So if the client’s suing you, you can
certainly speak to your lawer. W often wll
sonetinmes get a call from sonebody saying that the
Canada Revenue Agency has -- is doing an audit of ny
records, and that neans that they want to see ny
billing records, you know, but that’s confidenti al
i nformation; can | say no?

What | usually say is, well, you can
say no, but it’s probably not going to get you very
far. The -- the nost appropriate answer -- | can tell
you that the CRA does have that kind of authority, but
the answer that we usually |like to give because we
don’t like to give |legal advice, as Barry said, the
answer we usually give is you mght want to ask them
for their authority to get this information. This is
confidential. And they should be able to then quote
for you or show you a section of the legislation that
says that they have the right to seal these things.

So there certainly are situations |ike

that. Another one would be -- this tal ks about the
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| awyer. Anot her one would be an accountant. |f you

have an accountant, your accountant’s going to know
who your clients are, your billing and your invoices
and all that sort of thing, and obviously, you know,
having -- being in the business of psychol ogy, you
have to be able to share that kind of information with
-- with your accountant.

kay. Obligation to do an assessnent.
That’s what | call this one. “I saw a client five
years ago once a week for eight nonths and then he
abruptly stopped comng. Although he had made sone
progress, | was just as happy with this as | was
becom ng increasingly fearful and unconfortabl e seeing
hi m and had been contenplating referring himon. |
have had no contact with himsince then except for two
requests for information, which were pronptly
provided. | was recently contacted by his | awer as
he’s before the courts on trial on charges related to
vi ol ence, and the | awer wants ne to provide a report
for the courts. | told the lawer that | could only
offer five-year-old information, which | wasn't sure
woul d be very hel pful. | suggested that since it had
been a long tinme since | sawthe client, he really
shoul d have a reassessnent to speak to current issues.

The | awyer said that since | previously saw the
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client, I had an obligation to conduct the

assessnent.”

VWi ch of the follow ng would be
correct: as original treating psychol ogi cal associ ate
or psychol ogist, a lawer -- the lawer is correct in
sayi ng that she has an obligation to do the
reassessnent; it would be inappropriate to prepare a
report specul ating about the client’s current
wel | bei ng based on the earlier treatnent sessions; it
woul d be i nappropriate to provide a report using
information that is at |least five years old, any kind
of report; the psychol ogi cal associate’ s previous
feelings of disconfort and fearful ness are reason
enough to refuse the request to refuse to undertake
t he reassessnent; although the psychol ogi cal associate
felt that the client was becom ng threatening towards
her in the earlier sessions, at that tine it would
have been professional m sconduct for her to termnate
the services if he had not left treatnent; or if the
psychol ogi cal associate agreed to provide a report
related to the previous treatnent, it would
appropriate to bill the client for this.

So there’'s a whole variety of -- of
| ssues stuck in here, but they're not all related to

one particular topic, so what do you think? In terns
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of our scenario, which ones of these would you say are

correct, or you could go the other way and whi ch ones
are incorrect?

Two, three and four are incorrect or
correct? Two, three and four are correct? Six is al so
correct?

UNI DENTI FI ED SPEAKER: [ i ndi scer ni bl e]
Oh, sorry. |It's separate than using information to
specul ate about his current well-being, but if they
were trying to create a life story puzzle that in fact
he did go to treatnent at one tine for these types of
| ssues, that could be appropriate for the whol e | egal
case, but you wouldn’t be tal king about what he’s
currently doing; you' re tal king about what he did five
years ago.

DR MORRIS: So you're saying it would
-- 1t’s not just sort of a blanket no you can't wite
a report about what happened in our sessions five
years ago? You're saying no --

UNI DENTI FI ED SPEAKER: | woul d say --
yeah, you could be -- you could wite about it, and I
t hi nk people very often do.

DR MORRIS: Okay. Al right. Well,
just running down them and certainly nunber one is

wrong. Wether it’s this situation or another, |
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mean, you have no obligation to provide service to

anybody. Once you do agree to provide service, you ve
taken on a nunber of obligations and responsibilities,
but prior to that point, generally speaking, client
comng to us is voluntary; our taking themon is
voluntary, and there may be reasons why you'll take
sone clients on and reasons why you won't take other
clients on, so there's nothing that suggests that you
have any kind of obligation in this situation or
anot her situation to take on a -- a client.

| agree that nunber two, it would be
| nappropriate to prepare sonethi ng about how a person
-- to guess how the person’s doing now based on
information that's five years old, but as you said in
terns of nunber three, there’s nothing wong wth
providing information that’s five years old, and nmaybe
a report on treatnment progress at that tine. Really
| nportant to nake sure that that’s clearly laid out in
the report, that it’s indicated right at the beginning
that, you know, this is provided for historical
purposes only or sonething like that so there’ s no
m sunderstanding that this is sonehow related to our
-- to current functioning.

Nunber four is true, but you really

don’t need a reason. | nean, that's a good -- that
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may be the individual’s reason for not wanting to do

It because she doesn’t want to get back involved with
a client, but doesn't really need a reason other than
| don't want to do it.

What about nunber five? Different topic
-- little different. “Although the psychol ogi ca
associate felt the client was becom ng threatening
towards her in earlier sessions, it would have been
prof essi onal m sconduct for her to term nate services
i f he hadn’t decided to |leave on his own.” True or --
Is that right or wong?

It is false. It is -- it would not
have been professional m sconduct. It would have been
okay to do. Yeah. Yeah. It does.

| f you | ook down Section 8 of the
Prof essi onal M sconduct Regulation, it tal ks about
termnation and it tal ks about the things that you
need to take into consideration, things |ike
reasonabl e noti ce and those kinds of things, but
there’s one very clearly that says that, you know, you
can termnate wwth soneone in -- if there’'s a personal
danger, if there’'s a concern about your own well being,
and you don’t -- you don’t have to accept seeing a
violent or a potentially violent person as an

occupational hazard that you can’'t do anythi ng about.
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And nunber six? Sure. No reason why we

shoul dn’t be able to get paid for the work that we do,
and if this was the report we tal ked about in nunber

t hree, whatever would seem a reasonable tine to -- to
take into the bill, why not, or to put it together,
why not ?

True or false -- oh. Question in the
back? Back right.

UNI DENTI FI ED SPEAKER:  Just a rel ated
guestion. |Is it appropriate to bill for review ng
case files if you' re going to be testifying?

DR MORRIS: So if you' re going to be
-- if you're going to provide the report and it’'s
going to take you three hours to reviewthe file in
order to wite the report, | think it's all legitimte
time it could be billed for. Certainly, | nmean, what
you want to do is get a sense of what that’'s going to
be. In this case let the |awer know that I'mwlling
-- this is what I"'mwlling to provide, information
about what happened back then, nothing about now.

It’s going to take ne about this nmuch tinme to do it
and this nmuch tinme to wite the report. |It’s going to
cost the client this much. And let themdecide if
they -- if it’s -- the lawer would then decide

whether it’'s worth it or not, really, froma -- in
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ternms of the use of the information.

UNI DENTI FI ED SPEAKER. Oh, thanks. MW
strong advice is to bill the lawer. Mke it clear to
the | awer at the beginning. The |lawer, depending on
whether it’s a defence or a plaintiff |awer, wll
pass the expense on to the client, but for a |ot of
reasons you're nore likely to get paid and -- and it’s
not between nme and the client, it’s not a request from
the client, it’s a request fromthe | awer.

DR MORRIS: Right. There's sone --
sonme professional practice advice. Business --
prof essi onal business practice advice. Right. Ckay.

True or false: it is inappropriate to
accept an invitation to a client’s special famly
event due to dual relationship and confidentiality
| ssues. True or false?

True. I nappropriate. Anybody think
it’s not -- anyone say false?

So we have a -- we have an “it
depends,” so I'mgoing to interpret “it depends” as a
fal se because you' re saying that it may not be
| nappropriate in sonme circunstances. Correct.

A question or a comment in --?

UNI DENTI FI ED SPEAKER: | think there's

cultural issues involved as well. You know, for sonme
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cultures a refusal can damage the relationship and the

context is very different.

DR MORRIS: kay. So there's a
reason -- sonething to take into consideration if you
are going to decide that this is sonething you're
going to do or not do.

The reason | use this -- | have a whole
-- a whole scenario with a bunch of things that |

often use. Wiat’'s inportant here, and the nessage

that |'d like to give people is -- and especially
early career people is they' Il -- often when I’ m doing
this for the early career nenbers or -- or students,
they' Il often imediately go with “can’t do it, never,

won't do it, inappropriate,” and nmy suggestion is

pl ease don’t nmake that kind of a blanket rule, because
you don’t know what’s going to conme up. You can have
a leaning: ny leaning is for the nost part |’ m not
going to get involved in famly situations or famly
events, you know, nice ones |like weddings and stuff or
graduations or nore sad ones |ike funerals and that
sort of thing, but don’t make yourself a rule because
It will come back to haunt you, but the inportant
thing is that it’s not necessarily inappropriate. You
have to consider the client. You ve got to consider

the event. You've got to consider a whole bunch of
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things, | nean, and sonme of these you have to think
about it in that is, well, if you accept it because --
the invitation because it’s a -- an appropriate thing

to do, then you've got to start thinking about, well,
what about confidentiality issues and how am | going
to handle that? Those are kind of logistical things to
worry about if you feel it’s really inportant to
attend the event.

UNI DENTI FI ED SPEAKER:  Having lived in
a small community, |1'd also say it’s inpossible to
practice in a small community and not be at events
where a client mght be, so | considered this a
Toronto-centric kind of question.

DR MORRIS: Wat about an Otawa-
centric? Wiy do you pick on Toronto? You know? | nean,
| don't think -- when you said “small conmunity,” you

weren't referring to Gtawa, were you? Ckay.

| mean, what about -- we can tal k about
Otawa and London and Toronto. I'mwlling to do
t hat .

Yeah. | nean, | certainly -- when you

start tal king about dual relationships and you start
tal king about small communities, it’s a whol e other
conversation, but it certainly happens all the tine.

Yes?
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UNI DENTI FI ED SPEAKER: | think

i rrespective of whether the conmmunity’s a big
community or a small community, perhaps the decisions
made in the context of what's in the best interest of
the client and the professional judgenent that you're
making with respect to -- to that, and it is your
judgenent, right, because it’s our responsibility to
manage the relationship and prevent, you know, harmto
the client by making a decision that naybe the
client’s not able to nmake thensel ves.

DR MORRIS: Right. So you want to go
wth the best interest of the client, and the other
thing that goes along with this is you don't have to
worry about inconsistency in that you can decide the
particular event with a client is one that you deci de
not to attend but a simlar -- a simlar event with a
different client it’'s inportant to attend, and you're
keeping the client in mnd and keepi ng your
relationship in mnd, soit’s not a matter of, well, |
wish | could go but, you know, two weeks ago | told a
client no in the sane situation so | can't do it for
this client. Those kind of rules don't apply.

Okay. Nunber three. One nust
carefully consider the inpact on the client before

deci di ng whether to tell her that the USB contai ni ng
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her psychol ogical report’s been lost. True or false?

Did I skip one? Al right. W’II| cone
back to that one since | already read nunber three.
Nunber three. W have to carefully consider the
| npact. \What does PHI PA tell us?

Fal se? W have to consider the inpact
and forget the “carefully”?

| guess froma -- froma best practice
point of viewit's a good idea to carefully consider
the inpact, but that can’t cone into your decision
maki ng because there is no decision to be nmade. The
| egi sl ation says clients have the right to know if
their informati on has been | ost, stolen, or accessed
by sonmeone who is not authorized to have it.

And it’s inportant to keep in mnd when
we tal k about -- and, you know, Barry was tal king
about PH PA and client. [It’s inportant to renenber
that that’s also us. You know, we think of ourselves
as the practitioner and then there’'s the client, but
I n nost other -- nbst -- many circunstances, were the
client or were the patient -- whether it’s a famly
physi cian or a pharmaci st or our OT or PT or chiro,
what ever it m ght be, they have our personal health
I nformation, and so these rules on the practitioners

are protections for us when we're the client, not just
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us sort of trying to -- having to do certain things

for our clients.
So | would certainly want to know if ny

fam |y physician was carrying around ny file and it

got lost. | mean, | would certainly want to know
that. | don’t know what | would do about it other
t han be upset, but | would want to know. | think I

have a right to know that, and the |egislation says
yes, | would have a right to know that information.

Nunmber two: it is permssible to
I ncl ude a |l ogo, notto, slogan or picture on |etterhead
or an advertising of practice.

True? True but be careful ?

General ly true?

(kay. Sure. The -- the rules -- the
rules -- although a lot of people feel that there are

very restrictive rules around advertising, the main

one -- and | don't think it’s too restrictive -- is
that it should be -- it has to be -- it has to be
accurate. So a notto that says “we cure all,” not

okay, but sone other notto m ght work, or sone other
sl ogan for your practice if you want to put a sl ogan
on, that’s fine. But, you know, it has to be -- it
has to be an accurate kind of thing.

It can't -- we hope that it’s
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professional, you know? | nean, it shouldn’t be tacky,

but there’s no rule against tacky, so if you want to
have your |etterhead or your slogan be tacky, | guess
you can. W like to think that it wll be
professional, but certainly if you want to have -- if
you have a logo or a notto or a slogan, if you want to
put your own picture on the letterhead, certainly a

| ot of people have their pictures up on their
websites, and here are the people in our practice,
gquite common to do that.

And so there’'s no -- there are very few
restrictions really when it cones to -- to advertising
ones practice.

Nunber four: a summons to wtness and
produce all notes, recordings, and docunents in your
possess includes not only the formal file but also
t apes of sessions, rough session notes, and other
materials not routinely kept in the main file. True
or false?

True?

Any brave person out there want to say
fal se? Oh, we have a couple of you saying false. A
coupl e people saying false. D d you have a question
before --7?

W have a question. She's bringing the

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

Page 95
m cr ophone.
UNI DENTI FI ED SPEAKER: | woul d say
false for the rough session notes.
DR. MORRI'S: Rough session notes?
UNI DENTI FI ED SPEAKER: | think those

shoul d al ways be interpreted notes.

DR MORRIS: So those should not be
i ncluded in the information that you would provide in

UNI DENTI FI ED SPEAKER: So the tapes of
sessions, well, I don't know, but no. But rough
session notes, no.

DR MORRI'S: Not the rough session
notes, so you’d go along with, you know, the tapes of
sessions, other materials, that kind of thing, but the
rough sessions notes that aren’t -- where -- where
woul d they keep then? Sonme people have a formal file
over here and they have the rough session notes that
they’'re going to transcri be and make all nice and
neat, and they're still -- they're still on their desk
or in their drawer. They have not yet been filed into
their, you know, fancy file, or they' re still on paper
and they haven't yet been typed into the digital or
el ectronic file.

So very often you have these various
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sessi ons.
UNI DENTI FI ED SPEAKER: Maybe | wasn’t
paying attention earlier -- sorry, Barry -- but you
know, if -- if -- do you have to report -- you know,

for copyright material, you know, is that included as

well --

DR MORRIS: So you're asking --

UNI DENTI FI ED SPEAKER: -- to the court?

DR. MORRIS: So Barry was tal ki ng about
the copyrighted material like the risk formand all of
t hat .

UNI DENTI FI ED SPEAKER: R ght.

DR MORRIS: And -- okay. My
under st andi ng, and here once again |I'll say, I'll give

you ny | egal advice, because you' re getting |egal
advice froma psychol ogi st --

UNI DENTI FI ED SPEAKER: Ckay.

DR MORRIS: -- keep that in mnd.
You're not getting the advice of the lawer -- is that
I f you get a summons fromthe court and the court says
to you, and the wording is usually bring wth you all
not es, docunents -- notes, recording, and docunents in
your possession, then --

UNI DENTI FI ED SPEAKER:  Bri ng.

DR MORRIS: -- the courts get really
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unhappy if you decide to interpret what you think raoe
“all” means rather than letting the courts deci de what
“all” nmeans. So | would say “yes.”

Now, if you speak to the test
publ i shers, they'|ll give you a whole routine that they

would like you to follow with respect to how to handl e
the raw test data, and, you know, sone of it is

i nformation that Barry presented, because they woul d

| i ke you to do what you can to protect it, and there’'s
not hing wong wth that, but the bottomline is if the
court says turn it all over to us, | want it all, the
judge says | want it all, then that’'s an order of the
court, and the Coll ege woul d suggest that you go al ong
with that.

UNI DENTI FI ED SPEAKER: Can | suggest a
variant of that? If it’s not a summons or a subpoena
but a court order where there’'s a request of
information from you know, a parent or, you know --
you know, but it’s within a court order, is it then
still --

DR MORRI'S: There are a nunber of --
there are a nunber of |egal vehicles which have the
authority to get things wthout consent and get
everything, so certainly a summons, a subpoena i s one.

The coroner’s warrant. The coroner in the province
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has a | ot of power, so a coroner’s warrant.

A search and seizure warrants, so a --
a police officer could cone to your office with a
search and seizure warrant, and all these things have
to be -- have to be signed off by a judge. A search
and seizure warrant that says they have the right to
search your prem ses and seize anything related to
what ever it says there.

And a court order is just that. A
court order is an order of the court saying to you
turn this informati on over to sonebody or other, so
any tinme it's an official court order, then, yes, you
have an obligation to -- to appeal, or to -- to
conpl y.

One of the things that wwth a summons
to witness, you could be surprised. You know, sone
bi g sunmons servi ce shows up at your office and says,
oh, you're Rick Morris? Here. You ve been served. So
It comes as a surprise. You shouldn't be surprised by
a court order, because in order to get a court order,
the awer that wants it has to serve notice that
they're going to bring a notion before the courts to
get this -- to get this court order. You have to be
-- have to be told that this notion is being brought

forward, when it’s going to happen, and you can go and
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you can argue it if you want, SO you can argue agal nst

t he court order.

It would be -- you shouldn’t be
surprised by sonebody just show ng up and sayi ng here
IS the court order.

Search and seizure warrants are
different. Coroner -- coroner -- you don't get a
choice on those. But a court order you shouldn’t be
surprised when it cones unless you didn't watch your
mai | or whatever. Ckay?

Last one: according to the Personal
Health I nformation Protection Act of 2004, consent
froma client to access their record nust be obtained
in witing. True or false?

| heard generally -- generally fal ses?

Yeah. It’'s false. There's nothing in
PHI PA t hat says anything about in witing or not in
witing. You can certainly accept a -- a verbal
consent. You woul d obviously want to docunent it for
good practice that you received this phone call.

And you coul d even ask them woul d they
m nd sending you sonething in witing, but there's
nothing in PHIPA that requires it. And actually when
| ook at -- | ook through | egislation, the only place

where |’'ve seen a requirenent for witten consent is
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If you want to -- if you want -- wanted to include the

nane of a client in a mandatory report to the Coll ege.

The legislation specifically says in
t he CRHPA you need the witten consent of the client.
That's the only place |I've seen in the |egislation
where the words “witten” go along with consent,
otherwise it’s just good practice, sonething that we
do. W get witten consent, because you want to have
t he docunentation, but there’'s nothing that requires
that of us legislatively.

(kay. Reporting colleague. You share
of fice space, adm n staff, photocopier, or Internet,
etcetera with a colleague. You al so sonetines share
referrals as appropriate for client needs. One day
you overheard the adm n staff telling your coll eague’s
client that Dr. Jones will sign an invoice for service
i n your husband’s nane if that wll help you get nore
I nsurance coverage. Wen you asked your client [sic]
about this, he boasts | do whatever | can to ensure ny
clients get insurance reinbursenent. It’s in ny
client’s best interest, and the insurers never check.
You believe your client [sic] is acting in a manner
t hat constitutes professional m sconduct and decide to
end your association and nove to your own office

space. In this situation, which of the foll ow ng
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woul d be true: wunder the RHPA, you're required to

report your colleague to the College as you

di sconti nue your association with himfor reasons of
prof essi onal m sconduct; or under the Insurance Act,
you have an obligation to informthe various insurers
W th whom you work of the reasons for dissolving your
associ ation but only provide a description of the
concern and not include the client’s nane w thout
witten consent; having spoken with your coll eague and
rai sed your concerns, you fulfil your ethical

obl i gations under the CPA Code of Ethics 244 and need
not take it further; you believe the matter is one of
I nsurance fraud and therefore are obliged to inform

t he police; and/or the RHPA does not require one
menber of the College to report another nenber for
suspect ed professional msconduct, incapacity or

| nconpet ence.

VWhat am | going to do with these? Wich
ones do you think are true or false? Yes or no?

One and five are true? W have a one
and -- we have a vote for one and five. And a three,
three referring to the CPA code? So | have one, three,
five on the table. Anybody want to add two and four?
Goi ng once. Ckay.

So just going wwth two and four,
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al though it says under the Insurance Act, that’s just

a -- that's trying to sucker people in. You have no
obligation to informthe insurance conpany about this,
and simlarly you have no obligation to informthe
pol i ce.

You coul d decide you want to tell the
police. | nean, you could always do that. You have
to be very careful of confidentiality in terns of
I nformation, but there’s no -- there’s no obligation
regarding any crimnal activity, insurance fraud or
anything else. W have no obligation to report to the
police. So two and four don’t worKk.

Nunber one is what the RHPA says. The
RHPA says if you discontinue an association with a
coll eague, if you're a supervisor and you restrict the
activities of a colleague, if you ternmnate a
col | eague or a menber -- | keep saying “colleague.” If
you term nate a nmenber from enpl oynent for reasons of
prof essi onal m sconduct or inconpetence, that requires
then that -- that triggers a mandatory report to the
Col | ege.

The reason that -- and nunber -- so
that’s two. Nunber three, this is a place where, you
know, if you |l ook at the hierarchy that Barry tal ked

about in his hierarchy of obligations, this is where
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the -- the legislation, which is the RHPA, would trunp

the code of ethics. |[|f you go down the |egislation,
regul ation, the College CPA Code, |I nean, the Code
does say that your first thing you should do is speak
with your client -- wth your nenber, but even if you
speak with them if you still decide that you’re going
to dissolve your partnership or your association, you
still have an obligation, so nunber three, the CPA
Code doesn't really enter into it.

Sonme people mght think there' s an
I nconsi stency between nunber one and nunber five, and
it was said that they can’t both be true because the
first one says yes, you're required to report your
col | eague, and the second one -- and the | ast one says
the RHP doesn’t require you to report your coll eague.

In this situation, they re both true.
As a general rule, we do not have an obligation to
report suspected professional m sconduct, incapacity,
or inconpetence, but a nenber takes on a different
situation -- it becones a different situation if there
are certain things that -- that you' ve done which
trigger the response.

So in the first one, what triggered the
-- what triggered the mandatory reporting obligation

Is the fact that you actually split fromthe practice.
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I f you decided to stick it out and didn’'t do anything,

you woul d not have an obligation to report, so it’s
the actual trigger of discontinuing your association
with the person that triggers the report.

O if you termnate soneone, or if you
were going to termnate soneone or if you -- they're
wor king in your practice and you put some restrictions
on what they were doing for reasons of inconpetence,
professional -- so it needs a trigger, so it’'s the
trigger that requires us to report about another
menber and wi thout that trigger we don't have the
obligation. If you decide to put up with it and turn
your -- you know, turn a blind eye to it, you have no
obl i gati on.

Ckay? Ckay.

True or false: PH PA requires that in
the case of long-termclients, one nust reaffirmtheir
consent to speak to you with their famly physician --
this is supposed to say at |east annually. True or
fal se? What’ s your obligation with respect to
reaffirmng or reconfirmng consent, we have to speak
wth a famly physician or -- or soneone el se about a
client?

Thi s suggests that PH PA requires that

this has to be done at least annually if not nore
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regul arly.

Fal se, false, false. PH PA doesn't say
anything about it. There' s nothing in PH PA about
tinmelines. Wat PH PA says is you have to have the
client’s informed consent, and as |ong as you believe
that the consent that your received a year ago or
whenever it was, as long as you believe that's still
I nformed consent, then you can go on it. You could

find that consent that you have, it becones valid one

week -- it becones invalid one week later just a
because situation changes and you’' re thinking, |I’m not
sure | still have informed consent so | better check
It out, so it could be any -- any tinefrane in there,

but there’s nothing to say you have to go back to the
client and say our year’s up, we'll have an
anni versary party, and we’' Il also reconfirmthis.

Yes? A question? A comment?

UNI DENTI FI ED SPEAKER: |'m sorry to do
this, but | wanted to go back to the previous
guestion. Wuld you say you have a noral obligation
to report the fraudul ent acti on? Maybe you don’t have
a legal obligation to report the coll eague who's
defraudi ng the insurance conpany, but would you say
you have a noral obligation?

DR MORRIS: | guess that depends on
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the -- the individual in terns of whether or not --

how strongly they feel about the activity that the

I ndi vidual’s doing and their -- our felt need to do
sonet hing about it, soit’'s really hard for ne to --
to tell you whether you have a noral obligation to

t hat .

Certainly if one menber knows sone --
anot her nenber is, you know, doing -- doing things
t hey shoul dn’t be doing, professional m sconduct or
providing a service and they’'re really aren’t
conpetent to do that and are doing harm then we woul d
certainly like to know. At sane tine, the nmenber has
to decide -- each menber has to decide if that's a
step they want to take, and there’s nothing that says
one has to -- can or can't.

UNI DENTI FI ED SPEAKER:  Ckay.

DR MORRIS: Ckay. W' ve decided
nunber one was false. W’I|Il have to reconfirm Yes,
reconfirm whenever you get the concern that it’s not
an infornmed consent anynore. That’'s when you have to
confirm

A deceased client’s record may only be
rel eased through a court order coroner’s warrant or
sonme other legal vehicle. True or false?

True? True? True. True. Fal se.
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And the correct answer is false. This

one nmakes a | ot of people crazy because the deceased
client’s record, the access to the deceased client’s
record noves to the |legal representative of the
estate, and they then take on the -- the power, |
guess, or the authority that the client would have had
when the client was alive.

Sonme people are very concerned about
t hat because they don’t want to provide the
I nformation to sonebody and they know the client would
be upset if -- if sonebody else in the famly who is
the legal representative of the estate received it,
but PHI PA makes it very clear that the |egal
representative of the estate in the sane way that the
banks will |ook to an executor, so a court order is
not the way to go about it.

And actually, you could have the
experience that if you -- this is simlar to the
earlier one when we had a court order situation. |[f
you force the client to go to court and get a court
order, the judge may very well | ook and say you put
this client to all of this additional expense, the
| awyer and everything else, when it was totally
unnecessary because the lawis very clear they have --

they -- this personal representative of the estate has
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the right to this. Therefore, Dr. Mrris, |I’mgoing

to award costs for their trouble and their |awers and
everything el se, court costs agai nst you.

So nunber three: clients cannot be
guaranteed the privacy of clinical information as the
courts may not respect the confidential relationship
bet ween therapist and client. True or false?

True. Yeah. And that’'s why when
you' re doi ng soneone’s (ph) confidentiality you have
-- you start off by saying, you know, everything that
happens and transpires between us is strictly
confidential between you and | except -- and then you
pull out this long Iist and you start readi ng down
this long |list of exceptions, and one of them as you
know, is the courts. The courts nmay very well want
you to provide information that was part of the
confidential relationship.

| f a supervisor describes his
reasonabl e grounds to suspect child abuse, the
obligation to report now rests with you rather than
with him So you have a supervisee. Supervisee tells
you about this child abuse suspicion that they have.
This basically says the obligation now transfers to
you as the supervisor as opposed to them having

obl i gati on.
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True or fal se?

Technically false. This is suggesting
that it now rests with you rather than the supervisee.
kay.

So thisis -- asits witten, this
woul d be fal se because every person who has reasonabl e
grounds to suspect has the obligation and you can’'t
del egate that to sonebody el se. So even though your
supervi see has brought it to you and explained it to
you, that doesn’'t put himor her -- or get himor her
of f the hook. Having provided you with this
i nformation, you may very well now have a reasonabl e
grounds to suspect, in which case you al so woul d have
reported obligation, so the two of you woul d have a

reporting obligation as opposed to them being able to

sort of say, well, | told nmy supervisor about it; |
don’t have to deal wth it anynore; 1’1l let her worry
about it. It doesn't work |ike that.

A principal may disclose the
psychol ogi cal assessnent in the OSR wi t hout consulting
wi th the psychol ogi cal associ ate who conducted the
assessnent. True or false?

| hear all the people out in the
webi nars fromall the different school boards where

they're all neeting as a group yelling, “True, true,
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true.”

Yeah. It is definitely true. The OSR
bel ongs to the -- to the school, belongs to the
principal, and it’s up to the principal to determne
what gets rel eased and what doesn’t fromthe OSR, and
t hat woul d i nclude psychol ogi cal reports.

Okay. A colleague tells you about the
followng situation with which he's struggling. A
client showed hima text he received froma friend.
The text clearly threatened that he planned to
seriously harm anot her person who was naned. Although
the client didn't really believe his friend would
follow through wwth the threat, the psychologist is
wondering if he has a duty to warn. The client is
very clear he doesn’'t want him the psychol ogist, to
take any action and rem nded himof the obligations of
confidentiality that he, the psychol ogi st, had
prom sed at the start of treatnent.

As well, since this is a third party
who’' s making the threats, he the psychol ogi st has no
way of judging whether the danger, if present, is
| mm nent .

So what are you going to do? Are you
going to: since the client doesn’t want any action

t aken whi ch woul d breach his confidentiality, one may
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not take any action; or even though the client doesn’'t

want any action taken which would breach his
confidentiality, one may takes sone action to offset
harm or if one is to breach confidentiality to warn,
the legislation requires that the risk of arm be
I mm nent, since this can’t be determ ned, the
threshold for action, immnent harm cannot be net; if
one believes on reasonabl e grounds that disclosure is
necessary to offset harm one nust nmake a report; or
in situations -- in such a situation, the |egislation
expects that one will err on the side of caution, that
I's, make a report if one is unsure.

| open it to you. Two? |’ m asking
what’s true. What are you going to do? Wi ch one of
t hese things exactly describes what your -- what you
can do or could do or should do?

| had soneone sayi ng nunber two, even
t hough the client doesn’'t want any action taken which
breaches confidentiality, one may take sone action to
of fset harm

Two?

And we have a four: if one believes on
reasonabl e grounds that disclosure is necessary to
of fset harm one nust nmake a report.

Not true?
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So we have a nunber of people that

don’t |ike nunber four.

Cai l yn?

UNI DENTI FI ED SPEAKER:  Coul d you
clarify which of the two psychol ogi sts we’'re talking
about here? So there's the psychol ogi st who has
transmtted the information.

DR MORRIS: The psychol ogi st has
shown -- has told you that --

UNI DENTI FI ED SPEAKER:  Yeah. So you’'re
on the receiving end of information from anot her

party. You don’'t have any direct know edge of this

client --
DR MORRIS: No. No.
UNI DENTI FI ED SPEAKER.  -- what soever ?
DR MORRIS: It’s just he's said to
you, | don't know what to do, a client showed nme this

text and the text says this, and I'mreally concerned
about it. Do | have an obligation. Wat do | do?
What woul d you do? What do you suggest, ny very
know edgeabl e col | eague?

UNI DENTI FI ED SPEAKER:  Ckay.

DR MORRIS: So are we going to all go
W th nunber two and say no to the rest? Wat about

nunber -- nunber three? The breach of confidential --
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| egi slation requires that the harm be i mm nent and

since we don’t know enough about it and he doesn’t
have -- the psychol ogi st doesn’t have enough
information to know if it’s inm nent, then that

t hreshold of inmm nent hasn’t been net, so that would
then not trigger the ability or the permssion to
“warn”? What about that?

UNI DENTI FI ED SPEAKER: Yeah. There’s
been sone court cases on when -- a psychiatrist, not a
psychol ogi st, where the breach about risk, and usually
it’s their owmn client --

DR MORRIS: Yes.

UNI DENTI FI ED SPEAKER: -- when they're
tal king about it, but there is -- clearly you can
breach confidentiality, but it’s a very high standard,
and in case -- usually it’s the intent identified
victimand i nm nence, it all being present.

DR MORRI'S: Ckay.

UNI DENTI FI ED SPEAKER. Woul d there be a
di fference on the threshold if it’s a child?

DR. MORRI'S: Pardon?

UNI DENTI FI ED SPEAKER. | f the pati ent
is achild --

DR. MORRIS: It changes the whole

scenari o, yes.
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UNI DENTI FI ED SPEAKER: But it’s not

clear, so --

DR MORRIS: Yes. Al right. It
changes the whole scenario if we’'re concerned about
child protection.

kay. The -- 1’1l go along wth nunber
-- what did we say? W said nunber two. Nunber two.
What PHI PA does is it gives us permssion to -- to
warn. There's no such thing as a duty to warn. A
duty to warn suggests nunber four, which is one has a
duty, and one nust do it, and there’s no such thing in
Ontario as a duty to warn. There is a duty to warn in
California, for exanple. There is some Tarasoff
| egi sl ation, an obligation to warn, whether you |like
it or not. It’'s kind of Iike child abuse reporting.
Take steps whether you like it or not.

In Ontario, one may di scl ose personal
information if one is concerned about harm but
there’s no mandatory part to that.

In terns of the statenent that was
made, it is -- you have to consider that it’s a high
bar, and keeping confidentiality is a basic tenant and
principle of the profession, so it’s a high bar, but
there’s nothing in the legislation that says anything

about identified patient or a client, or an
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I ndi vidual, and there’s nothing in the |legislation

t hat says anythi ng about -- about inm nent.

Legi slation tal ks nore about likelihood: 1is it likely

t o happen?

Soit’s likely to happen. |It’s not
going to happen tonorrow or the next day, but this is
| i kely to happen, and so that’s good enough. So it
doesn’'t -- you don’t have to wait until the day before
the likelihood it’'s going to happen in order to do
sonet hing about it, so it’s likelihood, and also, it’'s
not an -- you don’t need an identified individual if
you have very clearly soneone who says that they're
going to go out and they are going to do sonething to
the first person they see who neets certain criteria
because they' re very angry at that particul ar group,
you don’t know who that person is, so you don’'t need

an identifiable person.

And that’s -- there tends to be some
confusion that people have that -- this idea that it
has to be an imm nent risk, and it can only be -- it

has to be directed towards an identified person, and
that’s not the way it is.

| f you have concerns about a risk of
harm you have the perm ssion of the legislation to

take sone steps to do sonething about it.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N N D N NN P P P PP PP PR
g A W N P O © 0 N O O A W N P+ O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

Page 116
kay. True or false: summons to

appear, a search and seizure and a coroner’s warrant
all require one to release records w thout consent
upon being served. True or false?

Trick question. |'Il just give you
that warning. So if you said true then you fell for
the trick question. False.

| nmean, and what it is is sumons to
appear -- a search and seizure warrant and a coroner’s
warrant, those things could very well say you need to
turn the informati on over to whoever serves you, CONEeS
into your office and serves you the papers. A sunmons
to appear, however, is strictly sonething that says
you are obligated or required to appear before the
court this tinme, this place, and bring with you, as we
said before, notice -- there’s nothing in there that
says anything about rel easing the infornmation.

And actually, if you were to go into
court and the defence | awer or the other side were to
say to you, here you go, let’'s -- I'"mglad you're
here. It would be really helpful for me to take a
| ook at it before the court case, or even if the
| awyer -- even if the Crown who seens to be on your
side, if you don’t have the client’s consent to

provide that information to a third party, the sunmons
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to appear IS not a consent or an order to rel ease

information, all it isis an invitation you can’t
refuse to show up somewhere with certain things in
your hands.

Nunber two: if there’'s a disagreenent
bet ween a parent and a capable child regarding the
parent’s access to the child s treatnent file, the
deci sion of the parent takes precedent.

Fal se. PHI PA does all ow parents of

children -- of children under 16 to access their file
but if the child says no then they're -- their veto
counts, soit’'s a flip of -- of this.

It would be professionally
| nappropriate to send a report containing a diagnosis
to a client who preferred not to attend a feedback
session. True or false?

False. It is false. W can’'t conpel
soneone to conme back for the session. W can’'t say,
well, I know you put in all this tinme and effort and |
wote out all this stuff and I’mjust going to put it
in nmy drawer and it's going to stay there forever
until you decide to cone in. | nean, that's, you
know, the client is entitled to their information.
You can do what you can to try and convince themto

come back for a very inportant feedback session, but
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there’s no requl rement.

One may accept the word of a father
that he has the authority to request treatnent for his
son unless there’s reason to -- to doubt his word.
True or false?

True or false?

This is true. Legislationis actually
quite clear that we don’'t need docunentation. |f you
get a suspicion or a concern that wait a mnute, this
is a really contentious situation and we shoul d have
both parties -- or maybe | have to have both parties,
you can ask for docunentation, but as a matter of
course, you don’t have to -- have to have that kind of
i nformation, or that kind of proof of the authority,
and the exanple |’'ve used is, you know, when ny --
when ny daughters were young enough to want their
father to take themto the dentist, |I nean, | could
just take them and | didn't need a note fromny wfe
saying it's okay for himto bring the kids.

You know? So the assunption is that
person has authority unless you have sone reason to be
concer ned ot herw se.

And certainly in a contentious
situation, there nmay be good reason to be concer ned.

As a witness in court, one must still
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mai ntain ones obligations of confidentiality towards

clients. True or false?

Fal se. Yeah, that was sort of |like the
one we had before. The courts will not necessarily
respect the therapist-client confidentiality, so it
may very well be that, you know, whatever it is that
you get asked about you’'re going to have to say.

Yes?

UNI DENTI FI ED SPEAKER.  What do you do
in a situation with the previous question if the other
parent cones back and conplains that they weren't --
they didn’'t give their consent or they want to cease
t herapy? How do you handle a situation |like that?

DR. MORRI'S: Then you have a problem
| nmean, | think nost --

UNI DENTI FI ED SPEAKER.  Woul d t hat be
considered a tricky issue that we --

DR MORRIS: Yeah. That's a sticky
| ssue, one of the tricky -- and |I think that, you
know, what happens is you get the pull of what the
client, the child needs. At the sane tine, do you
want to enter into a therapeutic relationship with the
child and possibly, you know, and the father, know ng
the nother, who is an active participant in the

child s life, doesn’'t want any part of it and doesn’t
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want you to have any part of it, and you' ve got to

really think about clinically does that make sense.
So that's where it becones nore of a clinical
judgenent as to whether or not it really nakes sense
to continue on. That's provided that either parent

| ndependent|ly woul d have the right to -- to request
treat nent.

You have to decide whether clinically
It makes sense. You have the authority to do it, but
does it clinically nmake sense in this case, and, |
mean, are you going to be -- you know, you have the
father saying, you know, ny wife doesn’t really want
this, but it’s really inportant that -- and |’ ve
stressed upon our son to nmake sure he never tells his
not her where he is Tuesday afternoons fromthree to
five, I’mnot sure you want to get involved in that
sort of a secret collusion kind of thing.

kay. How am | doing for tinme, Barry?
| have five mnutes. Al right. Five mnutes. W’I|
do this really quickly, and we'll be --

You're the | ast nenber of a private
psychol ogy departnent at a small children’s nental
health clinic. As each client left, you took on the
responsi bility for the security and retention of nore

and nore of the psychology files. You re now thinking
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about leaving to pursue private practice. To fulfil

your obligation with respect to these files, you
woul d: take the files hone with you to be returned
when anot her nenber of the Coll ege has been hired,;
insist that the files be stored in a | ocked cabi net,
to which you will keep the only key, to be returned
when anot her nmenber of the Coll ege has been hired,;
ensure the agency understands the nature of the file
contents and need for safe, confidential storage,
maybe detailed in witing, but take no further action;
offer to be available to cone to the agency to review
requests for access to the psychol ogical files; or
since you've taken on this responsibility, you can’t

| eave until a replacenent for you is found. You're
st uck.

VWhat are you going to do? And this --
this happens on a fairly, you know -- this does happen
where, you know, there’'s four people and then there’s
t hree people and two people, and suddenly you' re the
only one, and then you decide you'd really like to go
and do sonething different. So what are you going to
do?

One, two, three, four and/or five? Two?
Three? And | heard two and four. Three. Three and --

certainly you have no obligation to be there, so
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nunmber five doesn’t work. | think it would be

| nappropriate for you to back your van up to the -- to
t he back | oadi ng dock and take away the files, and
that's basically the sanme as nunber two.

So | think what your obligation is,
considering that in this situation, it would be the
agency that’'s the health informati on custodi an.

You're really working as an agent. So your obligation
Is to ensure that they understand what their
obligationis. |It’'s probably a good idea to put it in
witing and tell themthis is what’s here, this is
what it is, this is who should access it. So that’s
nunber three. And then you could certainly do nunber
four if they’re willing to, you know, hire you to cone
I n when you get a request for information to | ook
through the file and to take sone action in terns of
rel easing it or whatever. You could certainly do
that. O they may -- they nmay say no. But really

t hey have a problem and -- as opposed to you, except
that the right thing to do would be to ensure they

understand what their problemis, and that’'s nunber

t hree.

Ww. Look at that.

Any general questions? You have three
mnutes. | think | have three m nutes.
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Al right. [1’'lIl be around for a few
m nutes, and so wll Barry be, if people want to catch

up afterwards. Thank you.

DR GANG So | want to thank you al
for attending, taking time out of your day to do this.
| want to also thank the College staff, particularly
St ephani e Morton and Caitlin O Kelly who are such
mul ti-tal ented people keeping us in the right place at
the right time focussed on the right things, and they
save us all every day.

Pl ease, please fill out the surveys. |
under st and St ephani e just pushed the button, so they
shoul d probably be in your inboxes now.

W really read them and we
particularly rely on themto plan the next synposium
and that should be probably in Decenber or January,
dependi ng on speaker availability and all that kind of
stuff, and it will be in Toronto, but again, it wll
be webcast, and again, thank you for making this a

part of your day and a part of your CPD.

- --\Wher eupon vi deo concl udes.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N oo o B~ W N PP

N NN N R R R R R R R R R R
W N P O © 0O N o o~ W N P, O

Barbara Wand Seminar in Professional Ethics
SEMINAR on June 12, 2019

Page 124

COURT REPORTER/ TRANSCRI BER S CERTI FI CATE

|, Alana Trunpy, Court
Reporter/Transcriber, certify:

That the foregoi ng proceedi ngs were
recorded on audio digital recording;

That the contents of the recordings
were thereafter transcribed by ne;

That the foregoing is a true and
correct transcript to the best of ny skill and ability

of the audio digital recording so taken.

Dated this 9th day of August, 20109.

%MW

NEESONS, A VERI TEXT COVPANY

PER: Al ana Trunpy,

Court Reporter/Transcri ber
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