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SEXUAL ABUSE OF CLIENTS: GOVERNMENT TO AMEND RHPA

On November 25th, 1992, the Min-
ister of Heallh, Frances Lankin, intro-
duced Bill 100, the government’s re-
sponse to the November, 1991, report
of a CPSO Task Force on Sexual
Abuse. It would amend The Regu-
lated Health Professions Act, 1991
with the aim of preventing the sexual
abuse of clients by health care provid-
ers. The Minister proposes to achieve
this end through a number of ehanges
to the yet-to-be-proclaimed RHPA.

A Discussion Paper preceded the
legislative proposal. It was sent to the
health care community on October
8th, 1992, with a request lor responses
by November 6th. The Board replied
with a seventeen page briel that
strongly endorsed “any proposals that
would strengilhen the powers of the
professional regulatory body to disei-
pline offenders and lurther its con-
tinuing efforts to treat lhe survivors
of sexual abuse with respect and dig-
nity.” However, the Board was critical
of many of the mechanisms the Minis-
ter proposed. The Board stated that
the Minister's proposals may actually
“accomplish quite the opposite of that
intended”. The majority of regulatory
bodies put forward similar eriticisms.

Bill 100, now before Lhe Ontario
Legislature, embodies most of the
original proposals, some in an even
sharper form, and in at least one in-
stance, that of mandatory reporting,
extends the proposed provisions in
new ways. Four aspects of the pro-
posed Bill are highlighted here.

First, a new ground of professio-
nal misconduect is to be legislated.
This is “sexual abuse”, defined as
follows:

“In this Code [RHPA. Schedule 2),

“sexual abuse’ of a patient by a mem-

ber [of a College) meuns,

fa) sexual inlercourse or other forms
of physical serwal relations be-
tween the member and the patient;

{b) touching, of a sexwal nature, of the
patient by the member; or
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fe) behaviour or remarks of a sexual
nature by the member towards the
patient.”

“ . the Council [of the College] may

make regulations clarifying or ex-

tending what constitutes sexual abuse

of a palient or a member."”

The amendments go on to pre-
scribe that a certificate of registration
shall be revoled if a member of a Col-
lege is found guilty of (a) or (b), and
possibly (¢}, if the behaviours are pre-
scribed by the College in regulation
as those that would attract the penalty
of revocation.

In its response to the Minister’s
firsi proposals the Board was critical
of an approach that tightly links a de-
scribed offence with a specific pen-
alty. It argued that a single category
of offence should be legislated so as to
allow Colleges and their Discipline
Tribunals maximum discretion in de-
fining offence, harm, and penalty. As
psychologists, members of the Board
noted thal the harm done by a de-

meaning or inappropriate remark to
a person of fragile self-esteem may be
as great as that done by inappropriate
touching.

Second, under the proposed stat-
ute, health professionals would be
required to report on members of
their College, or members of another
College, if there are “reasonable
grounds, obtained in the course of
practising the profession, to believe a
member has sexually abused a pa-
tient.” This duty to report has been
extended beyond the initial proposal
to now include reasonable grounds to
believe that the member has commit-
ted other acls ol professional miscon-
duct as defined by regulations made
by the Council of that member’s Col-
lege, or is incompetent, or is incapaci-
tated. These obligations to report are
extended to operators of facilities and
empiloyers of health care professionals.

The Board expressed concern that
such a provision about mandatory
reporting would be fundamentally
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unworkable, particularly if the client
alleged to have been harmed were o
be unwilling to allow her or his name
to be used in a College proceeding.

The Board is also of the opinion
that these provisions would open the
way for the Courts to conclude that
professional discipline proceedings
are truly in the nature of criminal
proceedings, thus requiring a greater
degree of judicial scrutiny. The Board
fears that it may prove increasingly
difficult to uphold its Tribunal deci-
sions on appeal, thus frustrating its
mandate to protect the public from
providers found guilty of misconduct
by their peers.

Third. in another amendment the
Minister proposes that Discipline Tri-
bunals should have the power to grant
complainants the right to partici-
pate in a hearing where questions
as to the good character, propriety of
conduct or competence of the com-
plainant are at issue. A complainant
granted such standing would be able
to make oral or written submissions,
lead evidence, and cross-examine wit-
nesses. It is proposed by the Minister
that the same power would also be
granted to Tribunals with respect to
other persons such as public interest
groups. 1t appears that the Minister
intends such groups to apply to Tribu-

nals for standing. The Tribunal would
have to decide whether to grant it or
not.

The Board had earlier criticised
this step. It argued that this would
invite “the very effects that the Minis-
ter wishes to avoid: re-victimization,
and the establishment of an adversar-
ial atmosphere between complainant
and College.” The Board also feared
that such a provision would, again,
provide a basis for the successful ap-
peal on procedural grounds of Disci-
pline Tribunal findings.

Fourth, an amendment put for-
ward by the Minister about compensa-
Lion of the survivors of sexual abuse is
of concern to the Board. The Minister
proposes that each College establish a
program to provide funding to pay
for therapy and counselling for
persons who have been sexually
abused by members of the College.
The Board, along with other regula-
tory bodies, argued that such a re-
quirement would be inequitable. For
example, the incidence of sexual abuse
varies between professions. It varies
with the gender of the professional,
and thus the female-dominated pro-
fessions have lower overall rates. The
income generating potential of profes-
sions differs widely. The exlent to
which there is the actual possibility
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for sexual abuse differs among profes-
sions as a result of practice patterns
such as “touch” vs “non-touch”, office
vs institution practice, and team vs in-
dividual service delivery.

The Board also argued that the
Colleges would be in at least a per-
ceived conflict of interest as both the
bodies that determine guilt and pen-
alty and the bodies that compensate
the survivors. .

Bill 100 is awailing Second
Reading in the Ontario Legislature.
After that it will go to Standing Com-
mittee for hearings. probably in the
late Spring or early Summer. The
Board will continue its attempts to
have the legislative amendments be
facilitative of the public protection
mandate of the regulatory body.

Copies of ithe Board’s response
to the Minister's initial proposals on
the prevention of sexual abuse may be
obtained from Lhe Board office on
written request.

The full text of Bill 100 may be
obtained from Publications Ontario,
880 Bay Stireet, Toronto, or can be
ordered by telephone: 1-800-668-9938
{in Toronte, 326-530Q).

Future BULLETINS will update
the progress of the legislative amend-
ments to RHPA with respect 1o sexual
abuse of clients. |




UPDATE ON TRANSITION TO RHPA

When the Minister of Health
brought the Regulated Health Profes-
sions Act, 1991 and Lhe associated pro-
fessional Colleges Acts (including The
Psychology Act, 1991) forward for
Third Reading in the Ontario legisla.
ture last Novemnber, she was confident
that the legislation could come into
force as early as the Fall of 1992.
However, getting the new laws “on
line" has proved to be a much more
complicated process than anyone in
governmenl anticipated,

The Minister has introduced
amendments (see separate article) to
RHPA to deal wilh the sexual abuse
of clients by health professionals.
These amendments are waiting for
second reading and commitlee hear-
ings. expected sometime next Spring.
It is considered extremely unlikely
that RHPA would be proclaimed
without these amendments.

Several of the new-to-regulation
professions have only now had Transi-
tional Councils appointed by the gov-
ernment. Thus many proflessions have
not begun the process of writing regu-
lations to accompany the new laws.

The Advisory Council on the
health professions, a key group in
making the RHPA system work, has
only just been appointed by the gov-
ernment, and will not be ready to vet
the proposed regulations of the profes-
sional Colleges until the Spring.

Thus informed observers are pre-
dicting that RHPA and the Colleges
will not become law until quite late in
1993.

The Board's response to transition

The RHPA legislation is a framework
only. Each regulatory College must
create regulations, standards, guide-
lines, and policies to make the legisla-
tion workable in the context of a spe-
cific professions.

Registrants will be aware that in
January of 1992 the Board, as the
Transition Council of the College of
Psychologists, struck several working
parties to help it drafl suitable regula-
tions for the new College. Each work-
ing party has specific tasks assigned.
Each party has representlation from
OPA and from OACCPP on it. Details
of the terms of reference and member-

ship of the working parties were pub-
lished in the April, 1992 issue of the
BULLETIN (Vol 18, #3)

In this issue of the BULLETIN,
some of the working parties report to
registrants on proposed regulalions.
Other working parties are charged
with developing poliey proposals and
procedures for the new College, and
their work is also proceeding. The fol-
lowing are capsule summaries of
working party progress.

Elections has produced proposals
for regulations on the eleclion of the
Council of the new College, qualifica-
tions for election, disqualification of
Council members, the composition of
statutory committees of the Council,
and the qualifications of members of
these commitiees. These are pub-
lished in this issue of the BULLETIN.
The Transition Council has petitioned
the Minister for an additional seat en
the Council of the College for the irst
three years after proclamation to rep-
resent Lhe holders of the new title of
Psychological Associate until their
numbers are suflficient for them to
elect Council members direcily.

Standards and Guidelines work-
ing party has produced draft regula-
tions on professional misconduct, ad-
vertising, and client records, and
these are also published in this issue
of the BULLETIN. The working party
will be continuing work on further
regulations, standards, and guide-
lines.

Extension of regulation has been
functioning as a liaison group be-
tween OPA, QACCPP, and OBEP. It
monitors and facilitates the imple-
mentation of the Memorandum of
Agreement on the extension of regula-
tion to the new title.

Communications and Informa-
tion is charged with developing ways
to tell the publie, registrants, and
employers of psychological services
about the new laws and their impact.
It was planned that this group would
not begin meeling until significant
policy positions had been developed
for the new College. The first meeting
was held in November of 1992, and a
schedule of brochures and other pub-
lications has been planned for the
coming year.

Specialty Designation reported
its preliminary ideas in the last BUL-
LETIN and sought registrant input.
It is now preparing a first draft of a
report on the options about specialty
designation.

Diagnosis and Delegation was
charged with developing a guideline
on interpreting the controlled act, and
with producing advice on the delega-
tion of the controlled act. It has recom-
mended a guideline to Council, and
has proposed an addition on delega-
tion to the Standards of Professional
Conduct.

Registration working parly had
its policy proposal on entry to the new
title accepted by the Transition Coun-
cil in the summer. This policy reflects
the Memorandum of Agreement.
Since then the working party has de-
veloped new application forms for use
under RHPA, and has revised basic
forms and procedures to accommo-
date the new title. It has also made,
and had accepled, a proposal to the
Transition Council about the develop-
ment of 2 new examination on the le-
gal and ethical obligations of Ontario
practitioners, to be used, when devel-
oped and approved, as part of the reg-
istration process under RHPA.

Client Relations was formed by
the Council recently, and is the group
preparing for the establishment of the
new statutory committee under
RHPA that will focus on the preven-
tion of sexual abuse by members of
the College. This working party is cur-
rently developing ideas about educa-
tion programs for registrants, staff,
and the publie, and is examining the
Minister of Health’s amendments to
RHPA about sexual abuse. [ ]
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Regulations Proposed Under RHPA

The Board of Eraminers in Psychology has made a
practice over the years of circulating to registrants all
proposed chauges to regulations before submitiing them
to the gorernment for approval. Under the provisions of
the Regulated Health Professions Act, 1991. this will be a
required practice for all health professions regulatory
bodies.

There are J8 sels of regulations to be wade under
RHPA. The grounds of requlation may be found in the
main RHPA procedural code. section 95. Nol all are
required immediately on proclamation, so the Colleges
have been asked by the Ministry of Health to focus first
on certain issues such as elections, professional conduet,
adrertising, and so on.

fu this issue of the BULLETIN, sereral proposals
for regulations are published. These would come into
Jorce when RHPA is finally proclaimed. Registrants
and potential registrants are invited to comment on any
aspect of the proposed regulations. Comments shonid be
made in writing lo the appropriate person, indicated
in the preambble to each propodal.

As the lead time for government approral is cxpected
to be quite lengthy, those wishing lo comnient are asked
to do so by February 15th, 1893 at the latest. Comments
will be forwarded to working parties, and will also be
conzidered al the next meeling of the Transition Council.
It is expected that completed regidations will go forward
for goreriument approval in the Spring.

Working Party B: Elections

The working party is chaired by Dr. George Phills
{OBEP). and has as members Dr. Phillip Daniels (QBED),
Dr. Eugene Stasiak (OPA nominee) and Mr. John Marai
(OACCPP nominec). Staff support for the working party
was provided by Dr. Patrick Wesley. Registrar. The work-
ing pariy has met three times since May, 1992.

The Ministry of Health provided an exiensive set of
templates on issues of regional representation. the composi-
tion of statutory commitiees of the RHPA Colleges, and so
forth. The working party has adapted these where appro-
priate for the proposed College of Psychologists of Ontario.

The Psychology Actl. 1991, provides for three classes of
members of the Council of the College of Psychologists:
members of the College (registranis): lay members (persons
appointed by the government); and members of the College
(registrants) who are also facully members of a department
of psychology in an Ontario university, The statute provides
for a range of numbers of Council members in each cate-
gory. The working party advised the Transition Council
that seven professional members, eight lay members, and
two members from universities would be needed, The
Council of the College would thus be seventeen persons

On proclamation of the new legislation the Transitional
Council becomes pro tem the Council of the College until a
first election is held. This first eleetion will be held under
the proviaions of the first propesed poprtilnlion, except for

L 4. T hat seetlin relsrs L
seeond and subsequent elections for Council o ensure a
staggering of terms on the elected Couneil

The working party is continuing its mandale from the
Transitional Council by undertaking the preparation of a
set of bylaws for the new Collegre,

||I_:I._|||.I_|||.': Lk WS 1R L

Commenls and suggestions about the following pro-
posed regulations should be sent in writing to
Dr. George Phills al the OBEP office.
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Proposed regulaiion made under the authority of
section 95(1): Election of Council Members

Electoral Districts
1. {1} The following clectoral districts are established for
the purpose of the election of members to the Council:

1 Electoral District 1 {(North) to be composed of the
districts and counties of Kenora, Rainy River,
Thunder Bay, Cochrane, Algoma, Manitoulin,
Nipissing, Sudbury {(municipal), Sudbury (Dis-
triet), Timiskaming, PParry Sound, Muskoka;

2 Electoral District 2 (South West) to be composed
of the counties of Bruce, Elgin, Essex, Grey. Hu-
ron. Kent, Lambton. Middiesex, Oxford, Perth;

3 Elecworal District 3 (Central West) to be com-
posed of the counties of Brant. Dufferin, [1aidi-
mand and Norfolk, Halton, lamilton-Wentworth,
Niapgara, Waterloo, Wellington;

4 Electoral District 4 (East) to be composed of the
counties of Frontenac. Hastings, Lanark, Leeds
and Grenville, Lennox and Addington, Ottawa-
Carleton. Prescott and Russell, Prince Edward,
Renfrew, Stormont, Dundas. and Glengarry;
Electoral District 5 (Central East) to be composed
of the counties of Durham, Haliburton. Northum-
herland, Peel, Pelerborough, Simcoe, Vicloria,
York;

6 (1) Electoral District 6 (Metro Torontlo) composed
of Metropalitan Toronto.

(2} The electoral district in which a member is eli-
gible o vote is the district in which, on st Jan-
vary of the calendar year in which the election
is to be held the member principally practises,
or if the member is not engaged in the practice
of psychology in Ontario, the district in which,
on that day, the member principally resides

[ |
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Number of members elected
2. The number of members Lo be elecled in each of electo-
ral districts 1,2, 3, 4 and 5 is one. The number of mem-
bers to be elected in electoral district 6 is two.
Terms of office

3. (1) The term of office of a member elected to the Council
is three years,

(2) At the first meeting of the Transitional Council fol-
lowing proclamation, and before the first election
for Council, a member of the Transitional Council
appointed by the Lieutenant Governor in Council
shall draw lots to assign electoral districts to Lhe
election years specified in 4(1) to (4) below,

Election date

4. (1) An election of members to the Council shall be held
in the month of June, 1994 and in every third year
after that for electoral districts [enter numbers after
draw].

{2} An election of members to the Council shall be held
in the month of June, 1995 and in every third year
after that for electoral districls [enter numbers after
draw].

(3) An election of members to the Council shall be held
in the month of June, 1996 and in every third year
aller that for electoral districts [ enter numbers after
draw].

(4) An eleclion of one member to the Council shall be
held in the month of June, 1994 and in every third
year after that for electoral distriet 6.

(0) An election of one member to the Council shall be
held in the month of June, 1996 and in every third
year alter that for electoral district 6.

(6) The Council shall set the date in the month for each
election of members to the Council.

Eligibility for eleclion

5. A member is eligible for election to the Council in an

electoral district if, on the date of the election,

(a) the member is engaged in the practice of psychology
in the electoral district for which he or she is nomi-
nated, or, if the member is not engaged in the prae-
tice of psychology. is resident in the electoral district
for which he or she is nominated;

(b) the member is not in default of payment of any fees
prescribed in this regulation;

(c) the member’s certificate of registration has not been
revoked, suspended, or limited as a resuit of a disci-
plinary or incapacity hearing in the three years pre-
ceding the date of the election;

(d) the member is not an Officer or Board member of a
provincial or federal professional association.

Registrar Lo supervise nominations

6. The Regislrar shall supervise the nomination of candi-
dates.
Notice of eleclion and nominations
7. No later than ninety days before the date of an election,
the Registrar shall notify every member who is eligible
to vote of the date, time and place of the election and of
the nomination procedure.

Nomination Procedure
8. {1) The nomination of a candidate for election as a mem-
ber of Lhe Council shall be in writing and shall be
given to the Registrar at least forty five days before
Lhe date of the election.

{2) The nomination shall be signed by the candidate
and by at least five members who support the nomi-
nation and who are eligible to vote in the electoral
district in which the election is to held.

(3) A candidate may withdraw his or her nomination
for eleclion to the Council by giving notice to Lhe
Registrar in writing. Such notice shall be given not
less than fifteen days before the date of the election.

(4} The Registrar shall, at least thirty days before the
date of the election, notify every member who is elig-
ible to vote of the nominations received, and shall
notify every member that further nominations will
be received for Lhe vacancy until fifteen days before
the date of Lhe election.

Acclamation
9, If on the day of the closing of nominations specified in
8(4) the number of candidates nominated for an electo-
ral district is equal to the number of members to be
elected in the electoral district, the Registrar shall de-
clare the candidates to be elected by acclamation, and
shall notify every member who is eligible to vote in that
electoral district of the name of the candidate acclaimed.

Registrar's electoral duties
10.(1) The Registrar shall supervise and administer Lhe
election of candidates and, for the purpose of carry-
ing out that duty the Registrar may. subject to the
by-laws,
(a} appoint returning officers and scrutineers;
(b) establish a deadline for the receiving of ballots;
(c) establish procedures for the opening and count-
ing of ballots;
{d) provide for the notification of all candidates and
members of the results of the election; and
{e) provide for the destruction of ballots following
an election.

(2) No later than ten days before the date of an eleclion,
the Regisirar shall send to every member eligible to
vote in an electoral district in which an election is to
take place, a list of the candidales in the electoral
district, a ballot and an explanation of the voting
procedure as set out in the by-laws,

Number of votes to be cast

11.{1) A member may cast as many votes on a ballol in an
election of members to Lthe Council as there are mem-
bers to be elected to the Council from the electoral
district in which the member is eligible to vote.

(2) A member shall not cast more than one vote for any
one candidate.

Tie votes

12. If there is a tie in an election of members to the Council,
the Registrar shall break the tie, by lot.
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Recounts
13. (1) A candidate may require a recount by giving a writ-
ten request to the Registrar no more than thirly
days afier the date of an election.
{2) The Registrar shall hold the recount no more than
fifteen days after receiving the request.

Proposed regulation made under the
authority of regulation 95(3):
Disqualification of elected members

Disqualification of elected members

1. (1) The Council shall disqualify an elected member
from sitting on the Council if the elected member,

(a) is found to have committed an act of professional
misconduct or is found to be incompetent by a
panel of the Discipline Committes;

(b)is found to be an incapacitated member by a
panel of the Fitness to Practise Committee:

(¢) [ails, without cause, to attend two consecutive
meetings of the Council;

(d) fails, without cause, to attend two consecutive
meetings of a committee of which he or she is a
member;

(e) ceases to either practise or reside in the electoral
district for which the member was elected; or

(f) is elected or otherwise becomes an Officer or
Board member of a provincial or federal profes-
sional association.

(2) An elected member who is disqualified from sitting
on the Council ceases to be a member of the Council.

Filling of vacancies
2.(1) If the seat of an elected Council member becomes
vacant in an electoral distriet not more than twelve
months before the expiry of the member’s term of
office, the Council may,

{a) leave the seat vacant;

(b) direct the Registrar to hold an election in accor-
dance with this Regulation for that electoral dis-
trict.

(2) If the seat of an elected Council member becomes
vacant in an electoral district more than twelve
months before the expiry of the member's lerm of
office, the Council shall direct the Registrar to hoid
an election in accordance with this Regulation for
that electoral district.

{3) The term of a member elected in an election under
clause (1) (b) or subsection {2) shall continue until
the time the former Council member's term would
have expired.

Proposed regulation made under the authority
of section 95(1)7: Committee composition
1. (1) The Execulive Committee shall be composed of,
(a) the President and Vice-President of the Council;
(b) one member of the Council who is a member of
the College: and
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{c) two members of the Council appointed to the
Council by the Lieutenant Governor in Council.
{2) The President of the Council shall be the chair of
the Executive Commiltee.
2. The Registration Commitiee shall be composed of,
(2) three members of the Council who are members of
the College:
(b) two members of the Council appointed to the Council
by the Lieutenant Governor in Council; and
{c) two members of the College.

3. The Complaints Committee shall be composed of,
(a) two members of the Council who are members of
the College;
(b) three members of the Council appointed Lo the Coun-
¢il by the Lieutenant Governor in Council; and
(c) two members of the College.

4. The Discipline Committee shall be composed of,
(a} six members of the Council who are members of the
College;
(b) four members of the Council appointed to the Coun-
cil by the Lieutenant Governor in Council; and
{e) two other members of the College.

5. The Fitness to Practise Commmittee shall be compused
of,
(a) two members of the Council who are members of
the College;
(b) one member of the Council appointed to the Council
by the Lieutenant Governor in Council: and
(¢) two members of the College.
6. The Quality Assurance Committee shall be composed
of,
{a) two members of the Council who are members of
the College:
{b) one member of the Council appointed to the Council
by the Lieutenant Governor in Council; and
(c) two members of the College.
7. The Clieni Relations Committee shall be composed of,
{a) two members of the Council who are members of
the College:;
(b) two members of the Council appointed to the Council
by the Lieutenant Governor in Council; and
(c) one member of the College.

Proposed regulation made under the authority of
seclions 95(4), 95(5), and 95(6):
Members of the College on commiltees

(1) This section applies with respecl to members of a com-
mittee of the College who are members of the College
but who are not members of the Council.

(2) The term of office of a committee member is one year.

(3) A member is eligible for appointment to a commitlee if,
on the date of the appointment,

(a) Lthe member is engaged in the practice of psychology
in Ontario, or if the member is not engaged in the
practice of psychology, is resident in Ontario;

(b) the member is nol in default of payment of any lees
prescribed in Lhis regulation;



() the member’s certificate of registration has not been
revoked, suspended, or limited as a result of a disci-
plinary or incapacity hearing in the three years pre-
ceding the date of the election.

(4) The Council shall disqualify a member appointed to a
committee under subsection (3} from sitting on the com-
mittee if the member,

(2) is found Lo have committed an act of professional
misconducl or is found to be incompetent by a panel
ol the Discipline Committee;

(b} is found to be an incapacitated member by a panel
of the Fitness to Practice Committee;

(c} fails, without cause, toattend two consecutive meet-
ings of the committee or of a subcommittee of which
he or she is a member;

(d} fails, without cause, to attend a hearing or review of
a panel for which he or she has been selected;

(e) ceases to either practise or reside in Ontario.

{5) A member who is disqualified under subsection (4) from
silting on a committee ceases to be a member of the
committee, |

working Party C: Standards and Guidelines

The working party is chaired by Dr. David Rennie
{Board member), and has as members Dr. Brian Ridgley
{Chair of OBEP), Dr. Carole Sinclair (OPA nominee), and
Mr. Gary Campbell {OACCPP nominee). The staff support
to the working parly is provided by Dr. Catherine Yarrow
{Associale Registrar: Professional Affairs), and Ms. Susan
Brooks (Assislant Registrar: Complaints and Discipline).

The working party has developed three regulations
based on frameworks supplied by the Ministry of Health.
These “templates” were supplied to all the proposed RHPA
Colleges. One purpoese of RHPA is to ensure that the Col-
leges have a common siructure to their regulations so thal
members of the public can better understand how to deal
wilh the professional regulalory bodies. Thus the working
party has had to work with an imposed layout for the pro-
posed regulations.

The working party is revising the Standards of Profes-
sional Conduct in the light of new legislation, and is also
preparing an annotated list of new slandards and guide-
lines for the RHPA world.

Com_ments and suggestions ab;ut the following pro-
posed regulations should be sent in writing to
Dr. David Rennie at the OBEP office.

Proposed model regulation 95(24):
defining professional misconduct

The following are acts of professional misconduct for
the purposes of clause 51(1Xc) of the Health Professions
Procedural Code:

The practice of the profession and the care of, and rela-
tionship with, clients

1. Contravening a term, condition or limitation imposed
on the member's certificate of registration.

2. Failure to maintain the standards of practice of the
profession.

3. Doing anything to a client for the purpose of prevention,
assessment, diagnosis, intervention or other purpose in
a situation in whieh a consent is required by law, with-
out such a consent.

4. Delegating a controlled aet set out in subsection 27(2) of
the Regulated Health Professions Act, 1991 in eontra-
vention of section

5. Failing to supervise a person who is under the profes-
sional responsibility of the member and who is provid-
ing a psychological service.

6. Abusing a client.

7. Practising the profession while under the influence of
any substance, illness or other dysfunction which the
member knows or ought to know impairs the member’s
ahility to practice,

8. Discontinuing professional services that are needed
unless,

i. theclient requests the discontinuation,

ii. alternative servicesare arranged, or

iii. the clienl is given a reasonable opportunity to
arrange alternative services.

9. Providing an unnecessary service.

10. Practising the profession while the member is in a con-
flict of interest in contravention of section ______ .

11. Giving information about a client to a person other than
the client or his or her representative except with the
informed consent of the client or his or her representa-
tive or as required or allowed by law.

12. Breaching a significant term of an agreement with a
client relating to professional services for the client or
fees for such services, unless necessitated by serious
and/or unexpected circumstances.

13. Failing to provide a truthful, understandable, and
appropriate explanation of the nature of an assessment,
intervention, or other service following a client’s request
to do so.

Representations about members and their qualifications

14. Using a term, title or designation in respect of the mem-
ber’s practice, in contravention of section

15. Using a term, title or designation indicating a specializ-
ation in the profession in contravention of section 95 {18).

16. Failing to identify oneself appropriately as either a
psychologist or psychological associate, to a client or
employer when providing psychological services.
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17. Failing to advise the College promptly of a change in
the name used by the member in providing or offering
to provide psychological services.

18. Permitting, counselling, or assisting any person who is
not a member to represent himself or herself as a mem-
ber of the College.

Record keeping and reports

19. Failing to keep records as required by section 95 (19).

20. Making a record, or issuing or signing a certificate,
report, or similar document that the member knows or
ought to know is false, misleading or otherwise im-
proper.

21. Failing, without reasonable cause, to provide a report
or certificate relating to a service performed by the
member, within a reasonable time after a client has
requested such a report or certificate.

Business practices

22_Failing to inform the client, prior to or at the com-
mencement of services of the fees and charges to be
levied for the services.

23. Submitting an account or charge for services that the
member knows is false or misleading.

24. Charging a fee that is excessive in relation to the service
performed.

25. Charging a fee for a service thal exceeds the fee set out
in the schedule of fees currently published for the pro-
fession without informing the client, prior to or at the
commencement of services, of the additional amount
that will be charged.

26. Receiving or conferring a rebate, fee or other benefit by
reason of the referral of a client from or to another
Person.

27. Charging a fee for services not performed.

28. Charging a fee for an undertaking to be available to
provide services to a client unless the client is an organi-
zation and the undertaking is to provide a temporary or
on-call service.

29. Offering or giving a reduclion for prompt payment of
an account.

30. Failing to provide an itemized an account for professio-
nal services, within a reasonable time if requested to do
so by the client or the person or agency who is to pay, in
whole or in part, for the services.

Miscellaneous matters

31. Contravening the Act, the Regulated Health Professions

Act, 1991 or the regulations under either of those Acts.

32. Contravening a federal, provineial or territorial law, or
a municipal by-law, if
i. the purpose of the law, or by-law is to protect public
health, or
ii. the contravention is relevant to the member’s suita-
bility to practise.
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33. Influencing a client to change his or her will or olher
testamentary instrument, in a way that either directly
or indirectly benefits the member.

34. Engaging in conduct or performing an acl that, having
regard to all the circumstances, would reasonably be
regarded by members as disgraceful, dishonourable or
unprofessional.

35. Failing to reply within thirty days to any wrilten com-
munication from the members, officers, employees or
agents of the Council of the College.

Proposed model regulation 95(18);
respecting the promotion or advertising of
the practice of psychology

1. (1) An advertisement with respect to a member’s prac-
tice must not contain,

{a) anything that is false or misleading;

{b)anything that, because of its nature, cannot be
verified;

(c) any reference that holds the individual out to be
a specialist when the individual does not have a
designated specialty;

(d) an endorsement by an organization other than
one known to have expertise relevant to the sub-
ject matter of the endorsement;

{(e) if the client is not an organization, a testimonial
by a client or former client or by a friend or
relative of a client or former client;

(f) a reference to a particular product used Lo pro-
vide professional services;

(g) anything that discredits the profession of psychol-
ogy.

(2) An advertisement must be readily comprehensible
to the persons to whom it is directed.

Additional grounds of misconduct related to advertising

1. Advertising or permitting advertising with respect to
the member’s practice in contravention of Section 1.

2. If the client is not an organization, either contacting or
eommunicating, or causing or allowing any person to
contact or communicate in person, or by telephone with
potential clients, in an attempt to solicit business.

3. Appearing in, or permitting the use of the member's
name in, an advertisement that implies or could be reas-
onably interpreted to imply, that the professional exper-
tise of the member is relevant to the subject matter of
the advertisement. This paragraph does not apply to
scholarly reviews, to an advertisement of the member's
own practice, or 1o an advertisement of a non-profit
organization il the member receives no consideration
for his or her appearance or the use of his or her name.

4. Permitting, counselling or assisting any person who is
not a member of the College to promote or advertise
himself or herself as a psychologist or psychological
associate.

Continued on page 17



BOARD NOTICES

THE » ONTARIO » BOARD « OF « EXAMINERS « [N « PSYCHOLOGY

NEW GOVERNMENT BILL WOULD CHANGE RECORDS
RETENTION PRACTICES

The Attorney General of Onlario
has introduced Bill 99, An Act o re-
vise the Limitations Act, I passed inlo
law, the revisions will have implica-
tions for the retention of records by
psyehologists, The practice of retain-
ing records for six years may have to
be changed Lo ten years. In this issue
of the BULLETIN, a proposed regu-
lation on records is published. The
retention provisions therein have not
been allered as vet. If Bill 99 becomes
law, the Board will, of course, review
that proposed regulation

Scction 15 of the Bill proposes a
ten-vear limitation period on the
commencement of claims in respect
of grounds of actlion other than sexual
assault:

815045} No proceed ing shadl be dom-
menced in respect of acclaim hased on
the matpractice or negligent wet o

ontissiont of a health proctitioner after

the tenth anniversary of the day on
whivh the mal praetice ar negltigent wet
or amission took place,

This ten-year limit does not apply
if the person with the claim is incapa-
ble of commencing a proceeding be-
cause of his or her physical, mental or
psyehological condition and is not rep-
resented by a court-appointed litiga-
tion guardian. The ten-year limii also
does nol apply if the person with the
claim is 4 minor, and is not repre-
sented by a court-appointed Litigation
guardian.

Section 9 of the Bill proposes, in
effeet, that there be no time limit for
the commencement of aclions arising
from assaull or sexual assault:

s.03) Unless the econtrary s
proved, a person with o clwim based
on a serual assawll shall be preswmed
to e been tncapable of compiencing
the proceeding earfier than i was
comrmenced,

Psychologisls are defined as health
praclitioners for the purposes of this

proposed Act, The proposed Act would
apply 1o all psychologists, nol just
those in health facilities

A Dasic limitation peried of two
vears, up from one vear as defined in
the Regulated Health Professions Act.
1991, is established for all other
¢laims except those by minors and
persons incapable of commencing a
proceeding because of thetr physical,
menta!l or psychological condition.

The Board's current advice aboul
records retention is contained in Stan-
dards of Professional Conduct, 7.7:
“7.7 A psychologist must also assume
responsibility for the preservation and
security of client records maintained
by themselves or by those they super-

vise for a period of at least six vears
after the date of the last entry.”

At its meeling on December 4th,
1992, the Board considered the imph-
calions of Bill 99 with respect to the
retention of client records

The Board wishes to advise reg-
istrants that, until the fate of Bill
99 is clear, the practice of rou-
tinely destroying client records
after six years should be swus-
pended. Psychologists should re-
tain all client records of whatever
age for the time being.

The government anticipates pas-
sage of Bill 99 sometime in the next
session of the legislature. which will
begin in the Spring of 1993 [ ]

RELEASE OF MATERIAL IN CLIENT FILES
PROVIDED BY OTHERS:
MCINEREY VS MacDONALD

The Supreme Court of Canada re-
cently issued a decision on the issue of
patient access to medical records.
While certain aspects of the case are
relevant only to legislation dealing
with medical records as such, the ra-
tionale of the decision is applicable to
the practices of psychologists.

The case in question was Mclnerey
v. MacDonald. A patient asked her
physician to supply copies of the con-
tents of her medical file. The physi-
cian delivered copies of all her own
notes bul refused to produce copies of
consuitants’ reports obtained from
others involved in the care of the pa-
tient. The physician suggested the pa-
tient should obtain these directly from
their authors. Thus the physician was
acting generally in accordance with
the advice the Board has given to psy-
chologists in the past.

The Supreme Court of Canada
now has held that a patient is entitled
upon request to examine and copy all
information in the medical record

which the physician considered in ad-
ministering advice or treatment, in-
cluding records prepared by others
but received by the physician,

The Board is satisfied, following
advice from legal counsel, that the
same disclesure obligation now rests
upon psychologists. The Supreme
Court founded the obligation to dis-
close in what it said was the fiduciary
nature of the physician/patient rela-
tionship. The Board is of the opinion
that the same fiduciary attributies are
present in the psychologist/client
relationship.

Psychologists are advised that. on
receipt of a properly documented re-
guest they may be obliged to provide
their clients with copies of their entire
file, including their own notes and rec-
ords and those obtained from others.
Psychologists receiving such a request
should carefully consider the implica-
lions and probable consequences of
agreeing to or not agreeing to the
release. Continued on page 10
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MCINERY VS MacDONALD
continued from page ¢

If the psychologist refuses disclo-
sure of some or all of the file, it is up
to the client to initiale proceedings in
court to force disclosure. In Lhe court
proceedings the onus will be on the
psychologist to justify non-disclosure
In such cases the psychologist is ad-
vised to seck legal counsel.

The Board wishes to advise psych-
ologists that the obligation o disclose
is not absolule, and non-disclosure may
be warranted if the psychologist is sat-
isfied on reasonable grounds that there
is real potential for harm in the disclos-
ure, either to the client or to a third
party. Each case will have to be judged
on its merils by the psychologist re-
ceiving the request for disclosure

BOARD NOTICES

Over the years, for example, the
Beard has [aced a number of situa-
tions in which psvchologists were re-
luctant Lo disclose test scores because,
withoul an accompanying report, or
sianding on their own, they may have
been misleading. [ |

TEMPORARY REGISTER

ADDITIONS

Additions to the Temporary Register

since July, 1992;

NEW PERMANENT

REGISTRANTS

The following candidailes were ad-
mitled to the Permanent Register at
a meeling held on Decernber 4, 1992:

LAPSED

The following are persons whose cer-
tificates of registration have lapsed
due to unpaid fees and whose names
arc removed from the register:

Timothy Aubry Lynda Mainwaring Lea Acker Elaine MacNiven Richard Alapack
Leslie Balmer Margurel Matthews Huzur Altay Dianne Maing David Baxter
Catherine Bart Catherine Millichamp Ronald Baxter Douglas Misener Jane Faily

Patricia Bolla Judy Oleniuk Helen Bienert Dean Mooney Donna Forrest-Pressley
Cindy Brooks Louise Patrick Theresa Casteels-Reis  Catharine Nowarfonzo  Riley Hinson

Bryan Cassells Marjory Phillips James Cheston Michael Paquin Carolyn Humphreys
Francine Chappus Helen Pigeon-Reesor  William Colvin Peter Prior Barton Jessup

Lee Charlton-Case Andrea Porler Karina Davidson Seot Purdon James Lawless

Paul Comper Diane Potvin C hristian de Keresztes Marcel Roy Margaret Nikoiic
(Charlotte Copas Joanne Rinholm Margaret DeCorte [lene Rusk Kirsten Posehn
Pierre Coté Lois Rasine Andre Dessaulles David Rynard Tamas Tanski
Joanne Duma Yvelte Sadaka Peter Ely Lorna Sandler

Paul Gabel Ginny Schonfeld Barbara Erskine Sandra Sangstler

Owen Garrett Ruth Slater Renée-Louise Franche Lauren Shewfelt

Allyson Harrison Moira Somers Doreen Gough Eileen Simon

Terri-Ann Hewitt Jeffrey St Pierre Sally Grant Marlene Stern

Heather Higgins Rass Stockwell Robert Heaman Beverley Terrell-

Laurence Hunt Ursula Stych Jennifer Hendrick Deutsch

Jill [rwin Ali Uzunoz Zoe Hilton Marilyn Van Dieten

Edward Johnson Carole Vipond Giorgio Ilacqua Aida Warah

Marjory Kerr Janis Williams Hilary Iversen Linda Wilmshurst

Krishna Khalsa Martha Wright Peter Judge Dawn Witherspoon

Cynthia Kubu Percy Wright Ursula Kasperowski Gertie Witte

Daniel Lavoie Marna Zinatelli Lynn Levy Gerald Young

Marlene Levene Karyl MacEwen Diane Zanier
WRITTEN OBITUARY RETIRED
EXAMINATIONS The Board has learned with regret of The {ollowing are persons whose cer-

The Examination for DProfessional
Practiee in Psyehology was adminis-
tered on October 21, 1992 in London,
Ottawa and Toronto, The Board ap-
preciates the assistance of Professor
David Bernhardt, Dr. David Evans,
Mr, Dayvd James-French, Ms, Dora
Kaiser, Ms. Connie [earn, Dr. Rod
MarLin
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the death of Ms, Marta Klavins, Mar-
ta Klavins was registered in 1965
with certificale number 331, follow-
ing undergraduale work al the Uni-
versily of Toronto, and praduale
work at the University of British Col-
umbia. She worked for many years
as an educational psychologist in Tor-
onto, retiring in 1988,

The Board extends its sincere con-
dolences o the family, friends, and
colleagues of Ms. Klavins,

Lificales of registration have lapsed
due Lo retirement and whose names
are withdrawn from the permanent
register:

Elizabeth Bull

Bernice Buller

Michael Grapko

Arthur Keating

Freda Sauder

Ronald Taber

Solomon Taneoo
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DISCIPLINARY HEARING

(Publieation of this matter was delayed due to an Appeal of
the Tribunal’s decision)

A hearing of a Discipline Tribunal
of the Ontario Board of Examiners in
Psychology convened on February 14
and 15, 1990, to hear allegations
against Dr. Harley Burke, a regis-
lered psychologist.

The Allegations. It was alleged that
Dr. Burke was guilty of malpractice
and professional misconduct in thatl
he failed to maintain the standards of
practice of the profession in connec-
tion with a letter dated October 26,
1988, prepared for the office of the
Official Guardian of Onlario concern-
ing a twelve year old child.

The Particulars. In particular it was

alleged that:

1. Dr. Burke prepared a report for the
Official Guardian of Ontario dated
Qctober 16, 1988 in which,

{a) his recommendalions and con-
clusions were based on facts for
which the reliability and/or val-
idity had not been sufficiently
eslablished;

{b) his recommendations and con-
clusions were based on an inade-
quate investigation and assess-
ment of significant facts and
issues;
{c) his recommendations and con-
clusions were made in the ab-
sence of sufficient psychological
data or evidence and were not
based on any accepted psycho-
logical theory.
2. He submitled a report in effect rec-
ommending a change in custody
and access arrangements to a child
wilhout,
(a) interviewing and/or assessing
significant individuals. includ-
ing
(i) thechild’s mother and custo-
dial parent;

(it} the child’s sister;

{1ii) the woman currently cohab-
iting with Lhe child's father.

(b) referring lo and/or having re-
gard to pertinent psychological
and developmental faclors, in-
cluding:

1"

(i) the effects of separation;
(i) relationship ties with signif-
icant individuals.

3. He submitted a report to the Offi-
cial Guardian of Ontario without ob-
taining corroboration or confirma-
tion of the information provided to
him.

4. He submitled a report to the Offi-
cial Guardian of Ontario without an
adequate consideration and/or set-
ting out of the qualilications, insuf-
ficiencies or limitations of the said
report.

Procedural Matiers:

1. A Motion o exclude expert wit-
nesges. At the outset of the hearing,
counsel for Dr. Burke asked the Trib-
unal 1o order that the expert witnesses
to be called on behalf of the Board be
excluded from the hearing room, so
that they would not have the opporiun-
ity of hearing the evidence of the
mother of the child about whom Dr.
Burke submitted his repori. Counsel
for the Ontario Board of Examiners
objected to such an order and asked
that the two expert witnesses he in-
tended to call be permitted to remain
in the hearing room to hear the evi-
dence of the child’s mother.

After considering the submissions
of both counsel, the Tribunal decided
to permit the expert witnesses to hear
the evidence of the of the child's
mother. It was the Tribunal's view
that the expert wilnesses shouild be en-
titled to hear the evidence of the
child's mother in order to give them
as full and as aceurate a factual pic-
ture as possible upon which to base
their expert opinions.

2. Jurisdiction of the Tribunal, Coun-
sel for Dr. Burke next argued that the
Tribunal lacked jurisdiclion to hear
the allegations set out in Lhe Notice of
Hearing because his client's certili-
cate as a registered psychologisl was
under suspension as a result of a pre-
vious hearing. He took the position
that the Tribunal had no jurisdiction
over suspended psychologists.

BOARD NOTICES

The Tribunal was informed by both
counsel that Dr. Burke had been ad-
mitted to the register of the Board in
1980. As a result of earlier discipline
proceedings against Dr. Burke the
Board suspended his certificate of reg-
istration effective September 6, 1989
for a period of at least one year, From
the information provided, it appeared
that Dr. Burke remained a registered
psychologist, although his certificate
of registration was suspended as a re-
sult of earlier discipline proceedings.

The Tribunal heard a good deal of
argumenl from both counsel concern-
ing the effect of the suspension of the
certificate of registration. The Tribu-
nal accepted that there is a distinction
between “suspension” and “cancella-
Lion” of a certificate of registration.
The Act and Regulations refer to the
Board’s power Lo suspend or cancel a
certificate of registration.

The Tribunal coneluded that a per-
son who has his certificate of registra-
tion suspended is still a “registered
psychologist”, although he is not able
to hold himself out as such during the
period of suspension. Al the conclu-
sion of the period of suspension Dr.
Burke will be eligible for reinstate-
ment of his [ull rights and privileges
as a psychologist. As a consequence,
the Tribunal rejected the motion that
it did not have jurisdiction to proceed
with the discipline hearing involving
Dr. Burke.

The Plea. Dr. Burke did not attend
before the Tribunal at any stage of
the proceedings.

In the absence of Dr. Burke, the
Tribunal invited his counsel to enter 2
plea on his behalf. His counsel de-
clined to do so. On behalf of Dr.
Burke, the Tribunal entered a plea of
not guilty to the allegations as set out
in the Notice of Hearing.

The Decigion. The Tribunal found
Dr. Harley Burke to be guilty of pro-
fessional misconduct under the Psy-
chologists Registration Act and under
Regulation 825 in that he failed to
maintain the standards of practice of
the profession as alleged and particu-
larized in the Notice of Hearing dated
January 23, 1990.

VOLUME 19 NUMBER 2 DECEMBER 1992



The Reasons for the Decision. The
Tribunal heard evidence from three
witnesses; the child’s mother, and the
two expert witnesses. Counsel acting
on Dr. Burke’s behalf did not call any
evidence at the hearing.

The two expert witnesses that tes-
tified on behalf of the Board both re-
viewed the report of Dr. Burke dated
October 26, 1988, in detail. This report
to the Official Guardian's office con-
cerned a twelve year old girl. Dr.
Burke strongly recommended that the
child be allowed to accompany her
father out of the country.

Both expert witnesses concluded
that Dr. Burke's report constituted a
custody and access assessment of the
child, and both experts concluded that
the report fell substantially below the
standard of practice of the profession.

Counsel for Dr. Burke argued that
the report was not a custody and ac-
cess assessment, as custody was not at
issue when Dr. Burke saw the child
and wrote his report.

For a considerable period of time
prior w the report by Dr. Burke, the
child’s parents had been separated
and, except for a few weeks prior toa
court order giving the father interim
custody, the child had been in the cus-
tody of her mother.

On November 3, 1988 an erder was
made in the Supreme Court of Ontario
placing the child in the custody of her
father. Dr. Burke's report was used
as evidence in that proceeding, and
prior to November 3, 1988 the mother
had consented to de facto custody with
the father, as the child had lefl her
mother to live with her father and was
then in his care.

After reviewing the various letters
and orders put in evidence before the
Tribunal and after hearing the evi-
dence of the mother, the Tribunal
concluded that the custody of the child
was in issue when Dr. Burke wrote
his report of October 26, 1988,

In addition, both expert witnesses
stated that Dr. Burke's report made a
very strong recommendation about
custody and that his report should
comply with the standards used for
judging the adequacy of such reports.
No evidence was called on behalf of
Dr. Burke to the contrary.
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Both experts provided the Tribu-
nal with their opinion that Dr. Burke's
report of Cctober 26. 1988 failed to
meet the standards of the profession
for such an assessment because;

(a) the child was seen for only one
full session;

(b} the mother was not interviewed
and thus the report constituted
a one-sided assessment.
Dr. Burke failed to interview signi-
ficant others in the child’s life. In addi-
tion tn the mother. these included:

(a) thechild’s sister;
(b) the child’s teacher;

(c) the current female partner of
the father.

Not interviewing these people con-
stituted a serious failure by Dr. Burke
to establish the reliability and validity
of his findings, conclusions and recom-
mendations. More specifically, the
statements made about the mother's
environment, e.g. “it would appear
that her mother's environment was
oppressive, restrictive, emotionally
volatile and essentially unsatisfying”,
were based on the observation of a
twelve year old made during a single
session. The Tribunal found this to be
inadequate and well below the stand-
ards of practice of the profession.

Dr. Burke's failure to interview
significant others in the child’s life led
to a failure to consider the effects of
separation from her mother and sis-
ter, and the effects on the child of
breaking relationship ties with these
significant individuals in her life.

In addition, his failure to inlerview
others involved in the child’s life, and
the reliance on a single, rather than
multiple sources, led the Tribunal o
conclude that Dr. Burke's recom-
mendations and conclusions were
based on facts of unknown reliability
and validity, and further that the in-
vestigation and assessment of signifi-
cant facts and issues involved in the
child’s life were inadequate.

The Tribunal did nol hear any evi-
dence to suggest thal Dr. Burke's ob-
servations and conclusions came
about as a result of accepted psycho-
logical theory. The Tribunal found
that the recommendations and con-
clusions made by Dr. Burke were

BOARD NOTICES

withoul sufficienl psycholegical data
(i.e. based on an inlerview with the
father and an interview with the
child) and were not related or justified
by any known theory. The Tribunal
found the assertions made about the
child in Dr, Burke’s report to be con-
fusing and conflicting, and generally
inadequate by any standard.

The repori thal was submitted to
the Official Guardian, made conclu-
sions about the mother's environment
and made a strong recommendation
about custody. No evidence was given
to indicate that Dr. Burke attempted
to obtain corroboration or confirma-
tion of the information on which these
conclusions and recommendations
were based. From the report itself
and from the evidence of the mother
the Tribunal could only conclude that
no such attempt was made by Dr.
Burke

In the BULLETIN published by
the Board in April 1988, the Board
informed the profession of the stand-
ards expected of registered psycholo-
gists when preparing custody and ac-
cess assessments. The Board had this
to say:

Inadequate Assessments. Two fre-
quently cited principles of custodial
assessments are those of verification
and fairness, Verificalion refers to the
evaluation of assertions and opinions
by the search for supporting evidence
or consistency from several sources of
information. Sometimes verification
requires that pernvssion be obtained
to seek information fron teachers, phy-
sicians or others. In sume instances the
confirmatory malerial may be sought
i the resnlls of psychological testing.
Wiere inferences from psychological
testing give rise to significant conclu-
stons ahout the child or parents, confir-
mation ti the form of consistency of
test findings, or where possible, by veri-
fleation from titerview or observation,
or from reports of others, represent al-
tempts to find verification. Failure to
seek verification of informalion or in-
Jerences that play a key role oeustody
recontmendation s Incompelent il
also suggests the Likelihood of bias or
prejudgnuent.

By fuirness it is understood that

12

o




@

the investigative procedures em ployed,
and the processung of the information
obtained, witl be dealt with in an even-
handed manner with respect lo both
parties in the dispule, For example,
the inlerviews, testing, and situational
observations carried oul for one party
should be carried out in a comparable
way for the other party. Similarly, at-
tempts to verify assertions made by,
el awboud, parents should be compara-
ble if fairness and competence is to be
Juedlged,

In instances where one of the par-
enls refuses to participate in the as-
sexsment procedures there is the issie
of whether @ veport. or any testimony,
shauld be uffered tothe court. Professio-
nal opinion appears to furonr profes-
sional withdrawal from the titigation
process. If appraisal of the partiei-
pant parent is coarvied ont, any report
or testimony submitted to the Court
should carry the erplicit vecognition
that is incomplete and inadequate as
a enstody and access ngsessmend.

The expert witnesses also pointed
the Tribunal to similarly stated and
well accepted principles that describe
the standard of practice expected of
psychologists performing custody and
access assessmenls.

For crample, in no circamstances
should psgehologists erer provide eval-
ualive stalements or opinions concern-
tng parties nol divectly assessed.
Whereas it s nol inappropriate for
pryekologists to report what an exami-
nee says abont another who 1s not pres-
enl feq “Mr. Swiith stated that he be-
liered his wife (s not able to maintain
adequurle discipline with the children”).
such statements must be recognized
merely as one person’s perceplion of
another. Psychologists mast elarify to
the court that whereas they may be re-
porting such pereeplions and state-
nrents, the stalements remucin “hear-
say"” and no judgement can be inade
aboul thely veracily, nor can the psy-
chological functioning or behariour of
the nnseen party be assessed weith then,
The same restraind is necessary when
psgchologists infer from childrew’s in-
ferviews or lest responses that ehifdren
harve certain feelings abont or pereep-
tions of their parvents. Psyehologists
must never eren specidate to the conrt

13

that the parents actually possess the
particular psychological attribules or
have engaged in particular beharviowrs
suggested by the testing withou! perfor-
ming a direct assessment of the parents
in question. The children's responses
must be identified as suggestive only of
the children's psychological erperi-
ences of the parents. Psychology and
Child Custixly Deterininations Lols A,
Weithorn (Ed. ) (1987), p.164-165

Counsel for Dr. Burke, argued that
his report included sufficient qualifi-
calions or limitations. His counsel
pointed to the following paragraph
found at page 1 of Dr. Burke's report:

It is bmportant to point out that no
comprehensive psychological testing or
evaluation was conducted on (the
child). Her father.., simply requested
that I speak with his dawghter to de-
termine (f I noted any disturbance or
distress which needed either further
examination or counselling follow-up.

The Tribunal found that, in light
of the conclusions made about the
mother’s environment and in light of
the strong recommendation for cus-
tody of the child by the father, the
statement quoled above from Dr.
Burke's reporlL was not an adeguate
statement of the insufficiencies and
limitations of his report.

Procedural Matlers Regarding
Penalty At the conclusion of the hear-
ing on February 15. 1990, and after
its deliberations, the Tribunal found
Dr. Burke guilty of professional mis-
conduct. The Tribunal then asked his
counsel if he was prepared to make
subrmissions with respect to penalty.
Dr. Burke's counsel indicated that he
was not prepared to do so until he had
had an opportunily (o review the Trib-
unal’s reasons. He did indicate that he
felt submissions (concerning the ap-
propriate penalty) could be made by
the parties in writing.

The Tribunal directed the parties
to determine between them. as soon
as possible, whether or nol the sub-
missions with respect to penalty could
be deall with in writing. The Tribunal
requesled that if the parties were pre-
pared lo deal with the issue of penalty
in this fashion, they should present
their submissions as soon as possible,

[P BOARD NOTICES

and in any event within three weeks
of the date of receipt of the writlen
reasons. Otherwise, the parties were
instructed to inform the Registrar to
schedule a hearing in order to permit
the parties to make representations
with respect to penalty.

Submissions Regarding Penally. The
Discipline Tribunal reconvened on
July 11, 1990 and again on September
26, 1990 to hear submissions concern-
ing penalty. Written submissions
dated June 6, 1990 from counsel for
the Board of Examiners in Psychol-
ogy, were presented to the Tribunal
prior to Lthe hearing on July 11, 1990.
These written submissions argued for
cancellation of Dr. Burke's Certificate
of Registration as a specific delerrent,
a general deterrent, and for the pro-
tection of the public. Dr. Burke atten-
ded the proceedings wilh new counsel
on July 11 and September 26, 1990.
His new counsel argued for leniency
of penalty due to mitigaling circum-
stances. He submitted that his client
had been misled and misrepresented
by the lawyer who had earlier repre-
sented him at the previous hearing of
the Board. and who had represenied
Dr. Burke from the beginning of the
present hearing. up to Lhe submissions
made for penalty, at which time he
began to act for Dr. Burke.

New Charges. On September 26,
1990, an additional Notice of Hearing
dated September 24, 1930 was pre-
sented to the Tribunal. Dr. Burke
pleaded guilty to an additional charge
of representing himself as a psycholo-
gist during the period of time when
his certificate of registration had been
suspended by the Board of Examiners
in Psychology (from September 6,
1989 to June 30, 1990). Pariiculars of
these allegations were sel oul in the
Nolice of Hearing dated September
24,1990,

The Penalty The Tribunal imposed
on Dr. Burke a penalty of a suspension
of his certificate of registration for a
period of one year for the offence of
professional misconduct, for the mat-
ters for which the Tribunal found Dr.

Continued on page 16
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DISCIPLINARY HEARING
continued from page 13

Burke guilty as set out in The Notice
of Hearing dated January 23, 1990,
and an additional one year suspension
for the offence of representing himself
as a psychologist while his certificate
of registration was suspended as al-
leged and particularized in The No-
tice of Hearing dated September 24,
1990, the two periods of suspension to
be consecutive.

The Tribunal ordered Dr. Burke's
certificate of registration to be rein-
stated by the Board of Examiners on
the condition that. at the end of the
two one year periods of suspension,
Dr. Burke must demonstrate to the
Board that he is willing and able to
maintain the standards of practice of
the profession.

The Tribunal ordered that its de-
cision be published in the BULLETIN
of the Ontario Board of Examiners
in Psychology with Dr. Burke’s name.

Reasona for the Penalty. In reaching
its decision concerning penalty, the
Tribunal was mindful of the impact
that Dr. Burke's report to the Official
Guardian had on the child involved
and on her mother, The Tribunal was
aware also of the impact on the law-
yers, and the clients of these lawyers,

caused by Dr. Burke's offence of hold-
ing himself out as a psychologist while
his certificate of registration was
suspended.

Counsel for Dr. Burke presented
witnesses and letters of reference to
indicate that his client had an excel-
lent reputation amongst some mem-
bers of the legal profession. With one
exception these testimonials were not
from psychologists.

Dr. Burke's counsel submitted that
Dr. Burke had already suffered sig-
nificant punishment for the bad legal
advice that he received from his pre-
vious lawyer. He submitted that Dr.
Burke's practice had diminished con-
siderably. Counsel [or the defence
argued that his client was remorseful,
that he admitted to errors and poor
Judgement, and that he was confused
from a legal point of view due to bad
advice from his previous lawyer.

The Tribunal examined carefully
the letters of reference filed on Dr.
Burke’s behalf, and the statements
made by the witnesses who appeared
on his behalf. The Tribunal consi-
dered the argunments made about al-
leged poor legal advice. The Tribunal
tcok Dr. Burke's remorse inio ac-
count. The Tribunal concluded that in
spite of alleged poor legal representa-
tion, Dr. Burke is and must be held

BOARD NOTICES

responsible for his own actions as a
psychologist and [or his failure to
maintain the standards of practice of
the profession. The Tribunal con-
cluded that Dr. Burke had failed in
his obligation to be aware of and to
maintain these standards of his pro-
fession, as shown in the reasons for
the decision in this matter. The Tribu-
nal found that Dr. Burke had seri-
ously failed in his responsibility to the
public and to his own profession.

Further Developments. The Tribu-
nai’s decision was appealed by Dr.
Burke. The appeal was scheduled to
be heard by the Divisional Court on
November 27, 1992, Prior to the ap-
peal date, Dr. Burke abandoned his
appeal and consented Lo its dismissal.
On December 17, 1992, the appeal
was formally dismissed by the Court
and on that day Dr. Burke’s suspen-
sion took effect.

Summary of Dr. Burke's Status, In
addition to the penalty imposed in the
hearing discussed above, Dr. Burke
continues to be suspended as a result
of a previous hearing as he has not yet
met the conditions for reinstatement
ordered in that hearing, a summary
of which was published in the July
1990 BULLETIN. [ ]
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WORKING PARTY C continued from page 8

Proposed model regulation 95(19); prescribing
records with respect to members’ practices

1. (1) A member shall, in relation to his or her practice,
take all reasonable steps necessary to ensure that
records are kept in accordance with this Part.

(2) Reasonable steps under subsection (1) shall include
verification by the member, at reasonable intervals,
that the records are kept in accordance with this
Part.

(3) Records to be maintained include; daily appointment
record, equipment service record, a financial record
and a client record as prescribed in Sections 2, 3, 4
and 5.

2. A daily appointment record shall be kept that sets out
the name of each client to whom the member renders
any service.

3. An equipment record shall be kept that sets out the
servicing for every piece of equipment, which if mal-
functioning could cause harm, when used to examine,
treat or render any service to clients.

4. (1) A financial record shall be kept for each client.

(2) The financial record must contain the name of the
person providing the service, the date of each client
related service, the nature of the service, the amount
of time spent on the service, the charges, services
charged for, payments received, and source of
payment.

5. (1) A client record shall be kept for each client.

(2) If the client is not an organization, the client, record
must include the following:

1 The client’s name, address, telephone number, if
available, and date of birth.

2 The date, time and duration of each contact with
the member, by the client and/or an agent of the
client.

3 The name and address of any referring agent.

4 A history of the client and a description of the
presenting problem.

5 Particulars of every procedure performed by the
member and particulars of every clinical finding,
assessment, and diagnosis made by the member.

6 Particulars of every request or order made by
the member for examinations, tests, consulta-
tions, or interventions to be performed by any
other person.

7 Every written report received by the member
with respect to examinations, tests, consultations
or interventions performed by olher profession-
als,

8 Particulars and results of all interventions, in-
cluding advice, and where the intervention is
given to a person other than the client, a record
of the name and address of the person to whom it
was givern.

9 Particulars of every controlled act, within the
meaning of Section 4 of the Psychology Act, 1951

and subsection 27(2) of the Regulated Health Pro-

fessions Act, 1991, performed by the member.

10 Particulars of every delegation of a controlled
act within the meaning of Section 4 of the Psy-
chology Act, 1991 and subsection 27 (2) of the
Regulated Health Professions Act, 1991, dele-
gated by the member including the name of the
person ko whom the act was delegated,

11 Particulars of every referral of the client by the
member to another professional.

12 Particulars of every fee or other amount charged
by the member.

13 Any reasons a client may give for cancelling an
appointment.

14 Particulars of every procedure that was com-
menced but not cormpleted, including reasons for
the noncompletion.

15 A copy of every written consent.

16 A copy of each report that is prepared by the
member in respect of the client,

17 The name, address and telephone number of a
person to be contacted in an emergency.

18 Every client record shall be retained for at least
six vears following,

(a) the client’s last contact; or

(b) if the client was less than eighteen years old
at the time of his or her last contact, the day
the client became or would have become eigh-
teen years old.

(3) If the client is an organization, then the client record
must include the following:

1 The name, address and telephone number of the
organization, and the name and position of the
primary contact person.

2 The date, time, nature and duration of each serv-
ice provided to the organization.

3 A copy of all agreements and correspondence ex-
changed with the organization.

4 Particulars of every fee or other amount charged
by the member.

5 Particulars of all interventions, including advice
given by the member.

6 A copy of each report that is prepared by the
College member with respect to the organization
and/or to its members.

7 Every client record shall be retained for at least
six years following the client’s last contact.

(4) If services are provided to individual members of
an organization, then Section 5 (2) applies.

(5) Every part of a client record must have an identifier
that establishes the part as belonging to the client
record.

(6) Every entry in the client record must be dated and
must include the name of the person making the
entry.

6. (1} The following are acts of professional misconduct
for the purposes of clause 51(1)(c) of the Health Pro-
fessions Procedural Code:

1 Allowing any person to examine a client record
or giving any information or copy of a thing from
a client record to any person except as required
or allowed either by law or by this section.
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2 Failing to provide within a reasonable time copies
from a client record for which the member has
primary responsibility, as required by this sec-
tion.

(2) If the client is not an organization, a member shall
provide copies from a client record for which the
member has primary responsibility to any of the
following persons on written request:

1 The client.

2 A personal representative who is authorized by
the client to obtain copies from the record.

3 If the client is dead, the client’s legal representa-
tive.

4 If the client lacks capacity to give an authoriza-
tion described in paragraph 2,

i. acommitiee of the client appointed under the
Mental Incompetency Act,

ii. a person to whom the client is married.

iii. A person of the opposite or same sex, with
whom the patient is living in a conjugal rela-
tionship outside marriage if the client and the
person,

{(a) have cohabited for at least one year,

(b} are together the parents of a child, or

(¢) have together entered into a cohabitation
agreement under section 53 of the Family
L..'l'-'l' ".l_'l

v. theclient’s parent.

(3) A member may provide copies from a client record
for which the member has primary responsibility to
any person authorized by a person to whom the
member is required to provide copies under subsee-
tion {2).

(4) A member may allow a professional to examine the
client record or give a professional any information,
copy or thing from the record only if:

(a) the requesting professional provides services for
the same organization or project and has a need
to know in order to serve the client;

(b) the release of the record or information will be in
the expected best interests of the client;

(c) the client has been informed that the records and
information are shared by professionals in the
organization with respect to subsections {(a) and
(b} and (d) the record or information is presented
in a form which, in the judgement of the member,
is clear and not likely to be misunderstood by the
recipient.

(5) A member may provide information or copies from
a client record to a person if,

(a) the information or copies are to be used for ad-
ministration or planning or research or epidemio-
logical studies, and anything that could identify
the client is removed from the information or
copies.

(b) the use of the information or copies is in the pub-
lic interest as determined either by the Minister
of Health or by the Minister under whose juris-
diction the service was provided and anything
that could identify the client is removed from the
information or copies.

7.(1} It is an act of professional misconduct for the pur-
poses of clause 51 (1)(c) of the Health Professionals
Procedural Code for a member to fail to lake reason-
able steps, before resigning as a member, to ensure
that for each client record for which the member
has primary responsibility:

(a) the record is transferred to another member
whose identity is made known to the client and to
the College;
or

(b) the client is notified that the member intends to
resign and that the client can obtain copies of the
client record.

(2) If a member assumes responsibility for a client rec-
ord by virtue of transfer from another member, in
relation to that record, the acts of professional mis-
conduct prescribed in this regulation apply to the
accepting member, from the date of transfer. ]
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Working Party G: Diagnosis and Delegation

The working party is convened by Lhe Registrar. and
has as members Dr. Marjorie Whitney (OBEP), Dr. David
Reid (OBEP nominee), Dr. Anthony Thompson (OBEP
nominee), Dr. Lynne Beal (OPA nominee), Dr. Warren
Netlsen (President Elect, OPA), and Dr. Dorothy Cotton
(OACCPP nominee).

Between May and November the working party had six
full day meelings. It submitted iwo reports with draft
guidelines to the Transition Council, which approved the
second submission for circulation to registrants and poten-
tial registrants for comment.

Comments and suggestions about the proposed Guide-
line, proposed Standard, and proposed Regulations
should be sent in writing to the convenor of the working
party, Dr. Patrick Wesley, at the OBEP office.

REPORT

The task of this working party has been complex. There
was no template provided for regulations about controlled
acts. No template was provided wilh respect to delegation
of a controlled act. No other profession has had to contend
with what proved to be the particularly delicale issues of
defining a controlled act without seriously altering the
working practices of unregulated practitioners or of the
holders of the new Litle.

In addition, evervone has a definition of “diagnosis” in
their head. The definition in the minds of the legislators
bears little if any resemblance to that in common use in the
profession. Thus the working party found itsell spending
considerable time teasing out the “statutory” or legal defi-
nitions from the “clinical” or practice definitions.

After exploring a number of abstractions, and as many
blind alleys, it became clear that the point at which the
concerns of the legislators met the concerns of the profes-
sion was in the area of communication of the “diagnosis”,
rather than in the definition of “diagnosis” per se. There
are three main components of the controlled act: “com-
munication”, “identification of a cause”, and “circumstan-
ces in which the client places trust in the professional”.

The controlled act must be defined in such a way that it
meets statutory requirements and provides a clear inler-
pretation for misconduct or incompetence hearings by the
regulatory body. By shifting to the first necessary condition
for the controlled act, that of “communication”, rather
than focusing on abstract definitions of “diagnosis”, such
regulatory-oriented questions as (1) did the act occur? (2)
was the relationship such that the communieation would
be relied upon? (3) was there an adequate data base for the
conlent of the communication? may be raised.

Late in the work of the group it became evident that
when it set oul to write a guide to a slatute it had to guard
against preseribing the clinical practice of the profession
in specific situations. A regulatory body should not, the
working party believes, be drawn into specifying “best
practice”, only “minimally acceplable praclice”. Within the
ethical and regulatory boundaries drawn by the siatuie
and the regulations, the profession - training institutions,
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actual practitioners, researchers, and so on - should
determine what is the best or mosl appropriate treatment
or procedure in a given situation.

Thus the working party has not provided detailed
guidelines aboul the controlled act in various practice sel-
tings. It believes that the professional associations are the
legitimate bodies to do this, and that they are also betler
equipped to do it. For example, in the educational setting
in which psychological services may be provided, it is the
practitioners, researchers, and program developers who
can idenlily best practice, and who can take the statutory
interpretation of the controlled act and adapt it to the cir-
cumstances of practice. It is they who can best determine
whether a diagnosis of a “learning disorder”, is in fact a
diagnosis of a “neuropsychological disorder” within the
meaning of the statute. For the regulatory body to decide
would be for it to “freeze” practice in place, nol allowing
for developments in Lhe field.

Interpreting the Controlled Act

The working party has produced the follow ing Guide-
line to the interpretation of the language of the statutes.

It chose the Guideline form for two reasons. First. the
discretion of Discipline Tribunals to interpret the statutes
in each particular situation should be preserved. Specifying
an interpretation in a Regulation or Standard would invite
persons accused of professional misconduct to argue Lhat
the Regulation or Standard did not cover Lheir particular
use of the terms of the controlled act,

Second, the range of practice situations in psychology is
considerably wider than that of other regulated health
professions. As a consequence, the focus should be on the
responsible professional interpreting the broead provisions
in his or her particular practice setting, rather than having
some interpretation that forced very different practitioners
into a common mold.

Delegating the Controlled Act

The working party recommends an addition to the
Standard of Professional Conduct for the delegation of the
controlled act. It chose a Standard in this instance because
delegation has much less 1o do with the content of practice
and much more to do with clear lines of responsibility,
authority, and accountability.

Regulations about the Controlled Act

The working party was asked to draft regulations to
embody the status of the two titles under RHPA with re-
spect to the controlled act as that siatus will be at the
proclamation of RHPA. Provisions aboul Lhe assignment
of the controlled act are contained in the Memorandum of
Agreemenl between OBEP, OPA, and OACCPP.

Two regulalions have been drafled: one assigns the con-
trolled act 1o those members of the College holding the title
“psychologist” at proclamation: the other provides for the
delegation of the controlled act only within the membership
of the College. In respect of the latter. the working party
was of the opinion that the delegalion of the controlled act
outside the membership of the College would not be in the
public interest.
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GUIDELINE: INTERPRETING THE CONTROLLED ACT, RHPA, 1991:
SECTION 27(2)1; PSYCHOLOGY ACT, 1991: SECTION 4

This guideline has been prepared to assist members of the College of Psychologists of Ontario lo interpret the statutes that
describe the “controlled act” assigned to the requlated practice of the profession of psychology.

The Regulated Health Professions Act, 1991 section 27,
controls the risks of health care services by designating
“controlled acis”. These are acts that, if performed by an
untrained person, would likely involve a risk of harm to a
patient or client. The performance of controlled acts is lim-
ited to members of regulated health professions and per-
sons to whom those members delegate the performance of
controlled acts. The acts are largely “procedures”: setting
or casting a fracture of a bone; administering a substance
by injection; managing labour and conducting delivery;
and so forth. The first controlled act, assigned in its broad-
est form to medicine, in a somewhat less broad form to
psyvchology, and in a very restricted form to four other
professions, is the act of;

“communicating to an individual or his or her personal
representative a diagnosis identifying a disease or dis-
order as the cause of symptoms of the individual in
circumstances in which it is reasonably foreseeable that
the individual or his or her personal representative will
rely on the diagnosis.”[Regulated Health Professions
Act, 1981, s.27(2)1]

The profession-specific acts assign versions of the con-
trolled acts to the professions. The Psychology Act, 1991
describes the controlled act assigned to psychology in the
context of the practice of psychology:

“In the course of engaging in the practice of psychology,
a member is authorized, subject to the terms, conditions
and limitations imposed on his or her certificate of reg-
istration, to communicate a diagnosis identifying, as the
cause of a person’s symptoms, a neuropsychological dis-
order or a psychologically-based psychotic, neurotic or

personality disorder.” [ Psychology Act, 1991, s 4]

Members of the College of Psychologists who hold the
title of “Psychologist” are permitted, subject to any terms,
conditions and limitations on their certificate of registra-
tion, to perform the controlled act as defined in the Psy-
chology Act, 1991, s.4. Members of the College who hold
the title of “Psychological Associate” are permitted to per-
form the profession-specific controlled acl when it is dele-
gated to them by another member of the College who has
the authority to perform the controlled act.

A Standard adopted by the College outlines the respon-
sibilities and obligations of members with respect to the
delegation of the controlled act.

Interpretations:

The controlled act has three key com ponents: “commun-
wcaton to a client; “a diagrosis wdentifying a cause”; and
“circumstances” that entail the client placing trust in the
communicated conclusions of the provider. The Regulated
Health Professions Act states that the controlled act oceurs
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when a "diagnosis’ is communicated “in etrcumstances
tn which it is reasonably foreseeable thatl the indi-
vidual or his or her peraonal represenlative will rely
on the diagnosis.” [RHPA, 1991, s.27(2)1]. All three
coniponents wounld have o be present for the controlled act
o have been performed.

The Council of the College will rely on these interpreta-
tions in hearing allegations of misconduet or incompelence
against members. The Counct! will be concerned with the
undersianding shown by the member of the College of the
controlled act and the inherent risks in its performance.

The College will use these interpretations in any legal
processes involving questions about whether a member was
or is performing the controtled acl, or whether ar unregu-
lated provider was or s performing the controlled act.

Therefore, within the framework of the stalutory defini-
tions listed above, the following interprelations are offered
lo assist in undersianding the controlled act and its com-
ponents. Members of the College are reminded to read these
interpretations within the context of the statutory language
of section 4 of The Psychology Act, 1991,

1 Communication

For the performance of the “controlled act”, the first
component, that of a communication, has to have oc-
curred. “Communication” oceurs when certain infor-
mation is conveyed in any way to a elient, or to his or
her personal representative, about the client's psycho-
logical condition.

2 Diagnosis

The second component of the eontrolled act is “diagno-
sis”. In the statute, the term “diagnosis” means an iden-
tification of the cause of a person’s symptoms as being a
disorder within one or more of four categories: a neuro-
psychological disorder, or a psychologically-based psy-
chotic, neurotic, or personality disorder,

The intent of the legislation is to caution practition-
ers that these are diagnoses that can have profound
consequences for an individual to whom they are given,
and that these are diagnoses whose misuse or misappli-
cation carries inherent risk of serious harm to the
individual.

Circumstances of inherent risk

The third ecomponent of the controlled act involves the
relationship of trust and reliance between provider and
client,

The “ecircumstances” within which a communication
is made about one or more of the statutory diagnoses
may be underslood to include all those in which a pro-
fessional relationship exists between the provider and
the tndividual or his or her personal representative, or
aclient organization or its representative(s).

-~ |




These include, but are not limited to, the following

relationships:

= ones in which the individual is a elient of the profes-
sional;

» ones in which the professional has been asked for a
professional opinion or consultation by the individ-

ual or his or her personal representlative, or an orga-
nisation or its representative, or by a third party;

= ones in which the professional is 2 member of a mul-
tidisciplinary team serving the individual or the or-
gahisation. ]

PROPOSED ADDITION TO STANDARDS:
DELEGATING THE CONTROLLED ACT, (RHPA, 1991: SECTION 28]

Preliminary Notes:

Under the Regulated Health Professions Act, commun-
icating a diagnosis that identifies a disease or disorder as
the cause of an individual's symptoms in circumsiances in
which il is foreseeable that reliance will be placed on the
communication, is a “controlled act”. Under the Psychol-
ogy Act and Regulations under that Act, certain members
of the College are authorized, subject Lo any conditions,
terms or limitations imposed upon their certificates of reg-
istration to communicate a diagnosis which identifies a
“neuropsychological disorder or a psychologically-based
psychotic, neurotic or personality disorder™ as the cause of
symptoms.

A member of the College authorised to perform the
conlrolled act may delegate Lhis controlled act lo another
member of the College as outlined in the Psychology Act
and defined in regulations. In the context of this standard,
delegation refers to the act of designating another member
of the College of Psychologists to perform the specific func-
tion of the controlled acl. That is, the delegator appoints
the delegatee Lo perform a particular controlled acl or a
series of controlled acts.

The delegation of the act may range from the delegation
of the authority to perform the act in one specific case to
the delegation of the authorily to perform the act in respect
of certain types of clients, types of presenting problems,
specific populations, populations in a specific institution or
location, and so on.

"Delegation” differs from “supervision” in as much as
delegation refers to a highly delineated set of functions,
whereas supervision refers to the overseeing or direction of
a broad range of an individual's activities. In “supervision”
situations one person is responsible ir tofo for the other's
actions. In “delegation” the responsibilily is for ensuring
that the delegatee is compelent and capable of performing
the specific controlled act or acts during the period of time
for which the delegation is authorised.

Both delegation and supervision are terms used with
reference lo Lthe provision of services within the scope of
practice of psychology. These functions should, in turn, be
differentiated clearly [rom the administrative manage-
ment or direction thal occurs within the circumstances of
employment, and which define reporting relationships in
an inslitulion or agency.

re!

Principle (X)

A member of the College authorised to perform the
controlied act shall delegate il to anolther member of
the College with due care and atlention to the abilities,
preparation, and capacity to perform the conirolled
act of the person lo whom it is delegated.

Without reatricting the generalily of the foregoing,
the following interprelations are given.

1 Qualifications. Members of the College will only dele-
gale the controlled act to an individual in situations in
which they themselves are competent and qualified to
perform it.

Members of the College will ensure that the person
to whom they delegate has appropriate preparation and
ability to perform competently the diagmostic elements
of the acl wilhin the scope lo be delegated. Members of
the College will take into account the previous expe-
rience with the controlled act of the person to whom the
act is to be delegated. Persons designated to perform
the delegated acts must be formally identified by the
delegating member of the College as having received
Lhe appropriate preparation or training.

2 Written Statement of Delegation. A written state-
ment of delegation which outlines the specific range of
activilies and/or limitalions and the length of time the
delegalion is to be in effeet will be provided and should
be signed by both the delegating member of the College
and the person to whom the act will be delegated. The
Statement of Delegation will normally contain provision
for specilic reviews of the performance of the controlled
act by the person it has been delegated to so that the
delegator may be assured of the continuing appropri-
ateness of the delegation.

i Non-transferability. Delegation of the controlled act
is made within specific institutional or other working
conditions. If either the delegatee or the delegator
changes employment or if the working relationship
changes significantly, delegalion is not transferred. It
is the responsibility of the delegator Lo inform Lhe deie-
gatee of this limitation. Normally these conditions will
be contained within the Siatement of Delegation.
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I Proximity of Delegating Member of the College.
The delegating member of the College will normaily
work in the same physical setting as the person to whom
he/she has delegaled the eontrolled acl.

Members of the College who are delegating to per-
sens who are not in the same work setting should care-
fully consider the nature and amount of contact they
would need, and the circumstances of Lhe contacts

i Responsibility. Once the controlled acl has been dele-
gated according to the provisions of this Standard. the
delegatee bocomes fully responsible lor the guality of
the contrelled act services he or she provides. However.
the delegating member of the College remains respon-
sible to ensure Lhat delegation, when it continues, re-
mains appropriate for that individual.

fi Withdrawal of Delegation. The conditions under

which delegation may be withdrawn will be made clear

to the delegatee by the delegating member of the Col-
lege, and will be set out in the Statement of Delegation

These conditions would normally include such eventual-

ities as the delegating member of the College leaving

Lhe work setting, incompetent performance of the act

by the delegatee, ete. Denial of appropriate delegation
or withdrawal of delegation for malicious or other rea-
sons not connected with professional competence or per-
formance is considered to be a violalion of the Standards
of Practice and hence subject to disciplinary action.

7 Fees. Members of the College will not charge a fee or
request remuneration of any type in association with
the act of delegation.

Noles:

Situations may arise in which members of the College who
have delegated the controlled act, and members of the Col-
lege who have performed the delegated controlled act. may
be required respectively to account for the manner in which
they have done so. [t is therefore imperative that both par-
ties clearly understand the above standard and their spe-
cific responsibilities, Copies of the Statement of Delegation
may be requested by the College of Psychologists us part of
its Tulfilment of the statutory duty of public prolection

This standard does not bind any individual or institution
to permit or require delegation of the controlled act when
delegation is deemed inappropriate [ |

—

Addendum to the report of the working party on Dlagnosis and Delegation
Flow Chart of Statutory Language

For illustrative purposes the actual language with respect to the controlled act of the two relevant statutes has been
laid out in a flow-chart form. This chart represents the elements and processes involved in performing the controlled
act assigned to psychology. The wording and steps in the chart come from the two relevant statutes: The Psychology
Act, 1991, 5.4, and The Regulated Health Professions Act, 1991, «.27(2)1.

. INTHE COURSE OF

. ANDSUBJECTTO THE
TERMS, CONDITIONS
AND LIMITATIONS

. TO COMMUNICATE

» AS BEING ONE OF THE 1
FOLLOWING DIAGNOSES: 9
3
4
. IN CIRCUMSTANCES
DEFINED AS

THE CONTROLLED ACT

ENGAGING IN THE PRACTICE OF PSYCHOLOGY (as defined in
The Psyehology Aet, 1991, 5.3)

IMPOSED ON THE CERTIFICATE OF REGISTRATION
(at Registration, or by Discipline or Fitness to Practice Commiltees)

TO AN INDIVIDUAL, OR HISORIIER PERSONAL REPRESEN-
TATIVE (RHPA s.27(2)1)

. AN IDENTIFICATION OF THE CAUSE OF A PERSON'S SYMPTOMS

NEUROPSYCHOLOGICAL DISORDER
PSYCHOLOGICALLY-BASED NEUROTIC DISORDER
PSYCHOLOGICALLY;BASED PSYCHOTIC DISORDER
PSYCHOLOGICALLY-BASED PERSONALITY DISORDER
THOSE IN WHICH IT IS REASONABLY FORESEEABLE THAT

THE INDIVIDUAL OR HIS OR HER PERSONAL REPRESENTA-
TIVE WILLRELY ON THE DIAGNOSIS (RHPA s 27(2)1)
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The Memorandum of Agreement between OBEP, OACCPP, and OPA assigns the performance of the controlled act to:
“those members [of the College] entering regulation by the route of doctoral-level program preparation, and using
the title “psychologist” (Memorandum of Agreement. November, 1991, page 3)

A regulation is recommended to establish at proclamation of RHPA this aspect of the agreement on the exlension of

regulation, and is to be found in Box A.

The stalutes provide for the setting of limits on the delegation of controlled acts. A regulation is recommended to

eslablish that delegation may occur only between members of the College, and is shown in Box B.

A

Proposed regulation made under the authority of
RHPA, 1991, 5.95(1)8

1

The controlled act defined by the Regulated Health
Professions Act, 1991, section 27(2)1, and by the
Psychology Act, 1991, section 4, is assigned to those
members authorised to use the regulated title:
“puychologist”

B

Proposed regulation made under the authority of
RHPA, 1991,5.28(1) & (2)

1

Any member of Lthe College authorised, subject to
the terms, conditions and limitations imposed on
his or her certificale of registration, (o perform the
controlled act defined by the Regulaled Health
Professions Act, 1991, section 27(2)1, and by Lhe
Psychology Act, 1991, section 4, may delegate the
controlled act to any other member of the College,
subject to the terms, conditions and limitations im-
posed on the certificate of regisiration of the mem-
ber 1o whom the performance of the controlled act
is delegated,
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